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STATEMENT OF JURISDICTION
The petition for review was originally filed in the
Utah Supreme Court under number 920181.

Pursuant to Utah Code

Ann. § 78-2-2(4) the case was transferred to the Court of Appeals
which has jurisdiction pursuant to Utah Code Ann. § 7 8-2A3(2)(k).
ISSUES PRESENTED FOR REVIEW
Whether the Utah State Tax Commission reasonably
interpreted the law when upholding a sales and use tax assessment
against a real property contractor which converted tangible
personal property to real property pursuant to a "furnish and
install" contract with a tax exempt entity.
Standard of Review.1

"In reviewing decisions such as

these, a court should afford great deference to the technical
expertise or more extensive experience of the responsible agency.
• . .

[T]he Commission's decisions must fall within the limits

of reasonableness or rationality."

Utah Dep't of Admin. Serv. v.

Pub. Serv. Comm'n, 658 P.2d 601, 610 (Utah 1983).
DETERMINATIVE STATUTES AND RULES
The determinative sections, Utah Code Ann. §§ 59-12102, 59-12-103, 59-12-104(2) and Rule R865-19-58S of the Utah
Administrative Code are set out verbatim in Appendix A.

1

Because this action was commenced prior to January 1,
1988, the Administrative Procedure Act does not apply to the
standard of review in this case.

STATEMENT OF THE CASE
In August and September of 1986, the Auditing Division
of the Utah State Tax Commission ("Auditing Division") conducted
an audit on Brown Plumbing & Heating Co ("Petitioner").

The

audit covered the period January 1, 19 84 through December 31,
1985.

Auditors assessed materials which were purchased tax free

and used by Petitioner to perform its contract with Alpine School
District ("Alpine").

A deficiency of $25,664.96 was assessed for

the sales and use tax on these materials; interest was calculated
at the statutory rate.
On March 12, 1987 a Statutory Notice of Deficiency was
sent to Petitioner.

Petitioner filed a Petition for

Redetermination on April 13, 19c" and subsequently requested a
hearing.

A formal hearing was held before the Tax Commission on

July 11, 1991.

On March 10, 1992, the Tax Commission issued its

Findings of Fact, Conclusions of Law, and Final Decision ("Final
Decision") upholding the Auditing Division's assessment of sales
and use tax.

(Final Decision, R. 6-29, attached as Appendix B).
STATEMENT OF FACTS

In 1985, Alpine entered into an agreement ("General
Contractor's Agreement", R. 151-170) with Paulson/Ellsworth
Construction Company ("Paulson/Ellsworth") to act as general
contractor in the construction of Cedar Hollow Jr. High School
("Project") in the Alpine School District.
206.)

(Stip. Fact 4, R.

The General Contractor's Agreement required the general
2

contractor to furnish "'all labor and material, tools,
implements, and equipment, scaffolding, permits, fees, etc.' to
build the school in accordance with the plans and
specifications."

(Final Decision 5 3, R. 7.)

Several additional

documents were incorporated into the agreement between Alpine and
Paulson/Ellsworth.

(General Contractor's Agreement, Art. VI, 55

B, C, D, E, F; R. 158-159.)

These additional documents included

the Standard Form General Conditions of the Contract for
Construction, Supplemental General Conditions, plans and
specifications, written interpretations of the contract
documents, and work change orders. ±d.

All of these terms and

conditions were incorporated into Petitioner's contract.
("Subcontract Agreement", R. 145.)
The terms of the agreement provided for direct
purchases of construction material by Alpine as follows:
20.

DIRECT PURCHASES BY SCHOOL DISTRICT

The Owner, at its sole option and discretion,
may purchase certain major items and
quantities of material from the
specifications for utilization in the project
by writing Purchase Orders directly to
suppliers of said major items in the
contract. The General Contractor and its
subcontractors, when requested to do so by
the Owner, shall make a list of material and
their cost which material can be purchased
directly in said manner. When approved by
the Owner, the Owner may then provide
purchase requisitions upon which the
Contractor will specifically state its needs
and schedules for delivery dates. Such
Purchase Orders may then be written by the
Owner from such requisitions. The Purchase
3

Order amount plus the sales tax amount will
be deducted from the total contract amount.
Invoices received upon receipt of delivery of
material to the project site will be sent to
the Owner for direct payment.
The Contractor shall in all such cases hold
the Owner harmless for any losses, claims,
defects, discrepancy, delays in delivery or
other problems relating to such materials
except where any such failure is attributable
to the negligent acts of (sic) omissions by
the Owner.
All risk of loss or damages to material
resulting from theft, vandalism or any other
cause whatsoever, shall be assumed by the
Contractor from and after the delivery of any
such materials to the project site.
Supplementary Conditions, Document £-201, paragraph 20, at J-6,
R. 185-186.

(Attached as Appendix C.)

Petitioner used the following procedure to purchase
materials through Alpine.

Alpine requested that Petitioner

provide a list which enumerated the building materials which
could be purchased at a savings of over $1,000 if purchased tax
free.

(Letter to Harold Jacklin from Richard Ellsworth, R. 80.)

Petitioner was required to negotiate and administer all direct
purchases.
159.)

(General Contractor's Agreement, Art. VII, H B, R.

Petitioner provided Alpine with a description of the

material, the source of supply, the price Petitioner had
negotiated with the supplier in constructing its bid, and details
of when the materials were needed on the job.
208.)

(Stip. Fact 12, R.

This information was transferred to purchase order by

Alpine employees.

(Harold Jacklin Depo., R. 199.)
4

The materials

were delivered directly to the construction site.

(Petitioner's

Reply to Respondent's Memorandum, R. 92.) After arrival at the
Project site, the contractor had responsibility to inspect the
materials.

(Resp. to Inter. 7, R. 275; Jacklin Depo. R. 199.)

After the materials were inspected and their fitness for the
Project approved, the contractor would sign the invoice and
forward it to Alpine for payment.
("Transcript") at 141-143.)

(Transcript of Formal Hearing

After approval of the materials by

the contractor, Alpine's, Dr. Harold Jacklin, would approve the
invoice for payment. Jjd. Alpine would then issue a check to the
material supplier.

(Jacklin Depo., R. 199.) After delivery, the

risk of loss, damage, theft, vandalism, or destruction of the
materials would lie with Petitioner. (Stip. Fact 35, R. 214;
General Contractor's Agreement, Art. VII, 5 B., R. 160;
Transcript at 141, 161.)
Petitioner bore the burdens and risks of ownership of
the material once it was delivered to the job site.
Decision 55 27, 29, 30, and 34., R. 13-15.)

(Final

Petitioner still

bore the burden to furnish and install the materials under the
contract.

(Final Decision, 5 25, R. 13.)

Petitioner converted

the tangible personal property into real property pursuant to
Rule R865-19-58S.

(Final Decision, R. 28-29.)
SUMMARY OF ARGUMENT

The Tax Commission property held that the conversion of
tangible personal property into real property is deemed to be the
5

consumption or use of the tangible personal property which is the
taxable event.

(Final Decision R. 25). This is consistent with

long standing Utah law that the tax falls upon the "ultimate
consumer."

The "purchase" of the material alone is not

controlling.

Sales and Use tax is a transactional tax; there may

be one or more exempt transactions before the tangible personal
property reaches the ultimate consumer.

However, one must follow

the tangible personal property to the ultimate consumer to
determine the proper tax liability.

The transaction in the

instant case when viewed in light of the record as whole should
be deemed a purchase by the Petitioner.

Petitioner's attempt to

have an exempt entity serve as purchasing agent in order to avoid
the sales tax should not be allowea where all of the benefits and
burdens of ownership of the material remain with the Petitioner.
The findings of the Commission are supported by evidence, are
consistent with Utah statutes and long standing judicial
precedent and should therefore be affirmed.
ARGUMENT
I.

PETITIONER IS THE ULTIMATE CONSUMER OF
THE MATERIAL AND IS THEREFORE LIABLE FOR
SALES AND USE TAX.

In Utah Concrete Products Corp. v. State Tax Comm'n,
101 Utah 513, 125 P.2d 408 (1942), the Utah Supreme Court held
that "contractors are consumers within the meaning of our act
because they are the last persons in the chain to deal with such
6

products [tangible personal property] before incorporation into a
separate entity and before such products lost their identity as
such."

The Tax Commission has codified this definition of

"consumer" in rule R865-19-58S.

This section states: "[t]he

person who converts the personal property into real property is
the consumer . . . ."

The Rule goes on to state that "[t]he

contractor or repairman is the consumer of tangible personal
property used to improve, alter or repair real property;
regardless of the type of contract entered into . . . .

This is

true whether the contract is performed for an individual, a
religious institution or a governmental instrumentality."

Utah

Code Admin. P. R865-19-58S.
Petitioner was contractually responsible for the
materials and for their conversion from tangible personal
property to real property.

(Subcontract Agreement § 1, R. 145;

Specifications § 15D-1, R. 188.)

The contract is clear that

ordering the material through Alpine did not alter Petitioner's
fundamental obligations under the contract.

The General

Contractor's Agreement, Art. VII, f B explicitly states that
"[t]hese provisions for direct purchase by the Board of materials
and equipment shall not relieve the Contractor of any of its
duties or obligations under this contract or constitute a waiver
of the Board's right to absolute fulfillment of all the terms
hereof." (R. 161, emphasis added).

The Specifications make clear

that Petitioner was responsible to furnish all the materials
7

listed in that document.

"This contractor shall furnish and

install all fixtures shown or specified hereinafter . . . . "
(Specifications § 15D-4, R. 189, emphasis added.)
The only effect of the material purchase provision on
the fundamental contractual obligations was an adjustment in the
price set forth in the contract.

"The contract price as set

j:orth above shall be reduced by the amount actually paid by the
Board for such materials and equipment . . . ."

(General

Contractor's Agreement, Art. VII, f B, R. 160, emphasis added),
"he fundamental obligation to "furnish and install" was not
affected by Alpine's directly ordering the materials.
The Tax Commission's Final Decision, citing Utah
Concrete Products v. State Tax Comm'n, 101 Utah 513, 125 P.2d 408
[1942); Olsen Construction Company v. State Tax Comm'n, 12 Utah
2d 42, 361 P.2d 1112 (1961); and Tummurru Trades, Inc. v. Utah
State Tax Comm'n, 802 P.2d 715, (1990), relies on the well
established principle that the tax liability falls on the
ultimate consumer.

"It has long been the law in Utah that the

sales tax is levied on the ultimate consumer."
1502 P. 2d at 718.

Tummurru Trades,

There is no question that as defined by Rule

R865-19-58S and the cases set forth above, Petitioner was the
"ultimate consumer" of the tangible personal property it used in
constructing the real property improvement.

The Tax Commission's

decision that Petitioner used and consumed those items and is
therefore liable for the tax rests solidly on the law and is
8

supported by the facts.

Therefore, the decision falls well

within the limits of "reasonableness and rationality" and should
be upheld.
In order to mount a successful challenge to a lower
court's findings under Rule 52(a) of the Utah Rules of Civil
Procedure, an appellant must "marshal all the evidence"
supporting the trial court's findings.

Fitzgerald v.

Critchfield, 744 P.2d 301, 304 (Utah Ct. App. 1987), quoting
Scharf v. BMG Corp., 700 P.2d 1068, 1070 (Utah 1985).

To

"marshal all the evidence" the appellant must cite all the
evidence supporting the trial court's findings and then
demonstrate why, in appellant's view, the findings are clearly
erroneous.

Only when the evidence has been marshaled in a light

most favorable to the trial court can the appellate court
determine whether or not the findings are, in fact, erroneous.
If the appellant fails to "marshal all the evidence", the trial
Court should be affirmed.

See, e.g., Saunders v. Sharp, 793 P.2d

927 (Utah Ct. App. 19 90); West Valley City v. Majestic Investment
Co., 818 P.2d 1311 (Utah Ct. App. 1991); Cornish Town v. Roller,
758 P.2d 919 (Utah 1988) .
The Tax Commission's Final Decision was based on the
extensive evidence which was before it at the formal hearing.
It's decision was proper and reasonable and based on the facts
discovered at the formal hearing.

Therefore, the findings and

decision of the Tax Commission should be affirmed.
9
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property into real property."

Tummurru, 802 P.2d at 718.

This Court's analysis of the transactions at issue in
Tummurru did not stop at discovering who the purchaser of the
tangible personal property was.

The Court continued its analysis

by asking who the consumer or user of the tangible personal
property was.

The Tummurru court concluded that because Tummurru

Trades, Inc. was the ultimate consumer of the tangible personal
property it was liable for the tax.
In determining whether an exemption applies, the Tax
Commission goes through the same analysis used by this court in
Tummurru.

For example, Utah Code Ann. § 59-12-104(27) (1992)

allows an exemption for "property purchased for resale in this
state • . • ."

However, should the property purchased for resale

actually be consumed by the purchaser in the course of his own
business, tax is due on the use of the property even though the
purchase of the tangible personal property was sales tax exempt
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The tax imposed by § 59-12-103 is a tax on the
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subcontractors are bound by the terms of their contract to store,
use and consume tangible personal property by converting it into
the real property improvement.

Petitioner's storage, use and

consumption of tangible personal property is a taxable
transaction under Utah Code Ann. § 59-12-103(1).

Thus, even if

the "purchase" of the materials by Alpine were deemed to be an
exempt transaction, no exempt status attaches to the materials in
question.
Section 59-12-104(2) exempts sales to the state, its
institutions, and its political subdivisions.

Section 59-12-

104(2) does not exempt any subsequent transactions which may be
independently taxable.

Here Petitioner's subsequent storage, use

and consumption of the materials constitutes a separate taxable
transaction.
The following two examples are illustrative of this
point:

Office Supply Company buys office equipment and supplies

from various manufacturers located in the state.

It purchases

goods for resale; therefore there is no tax on Office Supply
Company's purchases.

(Utah Code Ann. § 59-12-104(27).)

storage of the material is also exempt.
104(25).)

Its

(Utah Code Ann. § 59-12-

But, if Office Supply Company uses or consumes any of

the office supplies or equipment in its own business, the
transfer of the item out of inventory is a taxable transaction.
At that point Office Supply Company becomes the "ultimate
consumer" and becomes liable to accrue and submit the tax.
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consumer" of the material, Petitioner is properly liable for use

III. THE SUBSTANCE OF THE TRANSACTION IS A
PURCHASE BY PETITIONER AND SHOULD NOT
QUALIFY FOR THE EXEMPTION.
A.

Transfer of title is not controlling.

"In the field of taxation, administrators of the laws,
and the courts, are concerned with substance and realities . . .
. " Frank Lyon Co, v. United States, 435 U.S. 561, 573 (1978).
In determining who was the purchaser of materials courts have
examined which party held the burdens and the benefits of
ownership and possessed control of the property.

The fact that

title passed pursuant to contract is not determinative of who the
true purchaser was.

J.B.N. Telephone Co., Inc. v. United States,

638 F.2d 227, 232 (10th Cir. 1981).
The facts clearly show that Petitioner held "the
practical ownership of the property rather than the naked legal
title."

Rohr Aircraft Corp. v. County of San Diego, 362 U.S.

628, 634 (1960).
property.

Petitioner received, inspected, and stored the

(Resp. to Inter. No. 7, R. 275.) Therefore,

Petitioner held possession and control.
634.

Rohr Aircraft, 362 U.S.

Alpine could not exercise a proprietary interest over the

materials and use them as it pleased; nor did the materials, as
tangible personal property, benefit Alpine. JEci. Petitioner had
the proprietary right over the materials to use them on the
Project.

Only Petitioner used these materials as tangible

personal property.
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value of the project," these provisions give Alpine almost
complete insulation against any liability arising from this
project,

(General Contractor's Agreement, Art. IX, 5 D, R. 164.)
Petitioner's claim that Alpine "insured the materials"

(Petitioner's Brief at 26) becomes meaningless when considered in
light of the contractual provisions noted above which place
liability for the materials squarely on Petitioner and
Paulson/Ellsworth.

The General Contract Conditions state:

"[u]nless otherwise provided, the owner [Alpine] shall purchase
and maintain property insurance upon the entire Work at the site
to the full insurable value thereof."
11.3.1, R. 141 (back))

(General Condition §

First, as noted above, the contract

documents do "otherwise provide."

Second, because

Paulson/Ellsworth and Petitioner assumed the risk of loss by
contract, any claim against these materials would go first
against Petitioner's and Paulson/Ellsworth's insurance carriers.
The contract contains the following hold harmless clause:
In addition to obtaining insurance as
provided in Article IX, the Contractor agrees
to indemnify and hold harmless the Board and
Architect, their agents and employees, from
and against all claims, damages, losses and
expenses, including reasonable attorney's
fees, arising out of performance of the work
herein which is caused in whole or in part by
Contractor's negligent act or omission or
that of a subcontractor, of that of anyone
employed by them or for whose acts Contractor
or subcontractor may be liable. This
reference includes . . . property damage to
the Board's property whether said property is
part of the project or not . . . .
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satisfy any lien on materials which may arise before Pet,i tioner
can receive payment .

I,d.

AJ.l materials Pine non/ered by I his

guarantee regardless ot the method used by Petitioner to acqui re
them.

The practical incidence of ownership, including the
primary incidence —

responsibility for the materials —

held by Petitioner.

Petitioner attempts to characterize the

transaction as a "purchase" by Alpine.
Alpine's role was only ministerial.

were

In reality, however,

Alpine was only responsible

for transcribing Petitioner's material orders on a purchase order
and sending the purchase order to the address which Petitioner
supplied.

Alpine could deliver payment for materials only after

Petitioner had inspected the material and approved of its fitness
for the Project.

However, Petitioner remained contractually

liable to bid, to receive, to store, to safeguard, to insure, to
bond, to hold Alpine harmless from any loss, to assure materials
conformed to specifications, to guarantee payment, and finally,
to convert the materials into real property.

These facts support

the Tax Commission's finding that "the petitioner, not the owner
had the burdens and benefits of ownership. . ." (Final Decision 5
34, R. 15.)

They also support the finding that the transaction

was in substance a purchase by Petitioner.
By attempting to extend the exemption granted to Alpine
to apply to purchases by Petitioner, Petitioner seeks to expand
the exemption granted in § 59-12-104(2) beyond the scope
contemplated by the legislature.

The Court should not extend the

scope of the exemption granted by the legislature but should
construe the exemption narrowly.

Parson Asphalt Products, Inc.

v. Utah State Tax Comm'n, 617 P.2d 397 (Utah 1980).
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The Tax

Commission has construed the exemption narrowly in its ruling.
The Tax Commission has been given discretion to interpret and
construe the taxing statutes by the legislature and therefore its
construction of the exemption should be given deference by the
Court.

Putvin v. State Tax Comm'n, 194 Utah Adv. Rpts. 63 (Ct.

App. 1992).
B.

Petitioner ordered the material through
Alpine which acted as Petitioner's
purchasing agent.

In the purchase transaction, Alpine acted on
Petitioner's behalf, subject to Petitioner's control.

The

•purchase transactions were merely purchases by Petitioner using
Alpine as its agent for certain limited purposes.

"A court can

find that an agency relationship exists only if the agent is
shown to have been acting on behalf and subject to the control of
the principal."

Zions First Nat'l Bank v. Nat'l Amer. Title

Ins., 749 P.2d 651, 654 (Utah 1988).

The contract required

Petitioner to delegate certain limited ministerial functions to
Alpine in the purchase transaction.

Alpine was contractually

delegated the duties of issuing purchase orders and issuing
checks.

Despite the delegation of these duties, Petitioner

retained ultimate responsibility for the acquisition of the
materials.
Paragraph 20 of the Supplementary Contract Conditions
(R. 185) requires Petitioner to supply Alpine a purchase request
which includes all the information necessary to properly complete
20

a purchase order,
VII, 1 B,

(See also General Contractor's Agreement, Art.

R. 159-61.)

Petitioner was to negotiate the price

with the supplier and administer the logistics of delivery.
Petitioner then supplied Alpine with the name and address of the
supplier and the price Petitioner had negotiated in making its
bid.

Alpine's purchasing department simply transferred the

information supplied by Petitioner onto Alpine purchase orders.
(Jacklin Depo. at 13, lines 14-20, p. 29, lines 19-25, p. 30,
lines 1-11; General Contractor's Agreement, Art. VII, I B.)
Alpine sent the purchase orders as Petitioner
instructed.

Petitioner told Alpine the name and address of the

supplier, the type and quantity of material to purchase the price
and when the material was needed on the job.

Petitioner had

specified in its bid the suppliers it intended to use in
satisfying its "furnish" obligations under the subcontract.

When

Alpine accepted the Paulson/Ellsworth bid, the orders had, in
effect, been made.

Alpine's only involvement in ordering the

materials was to mail the purchase order containing the
information supplied by Petitioner.
Alpine's involvement in sending checks to suppliers was
similarly subject to Petitioner's control.

The contract required

Petitioner to "acknowledge receipt and approval of any such
material or equipment directly purchased by the Board by signing
the invoice for any such material or equipment."

(General

Contractor's Agreement, Art. VII, 5 B, R. 160; see also Resp. to
21

Inter. 7, R. 275.) Alpine could cut a check to suppliers only
after Petitioner's approval of the fitness and quality of the
materials.

(Transcript at 141-142.) Alpine acted in

Petitioner's behalf when it sent the purchase orders to
Petitioner's suppliers and again when it cut the checks
designated as payment to Petitioner's suppliers.
The payment arrangements for the materials also
demonstrate that Alpine was Petitioner's purchasing agent.

When

Alpine awarded the contract for the Project, it agreed that
Petitioner would receive a sum certain for the
(Subcontract Agreement § 2, R. 145.)
expenses on the

work.

This award covered all

work, including materials.

When Petitioner

submitted payment requests for these materials, Alpine employees
in the purchasing department would compare these requests closely
with the contract amount "and keep the running total so that we
are within the contract amounts, and then authorize the check to
be issued."

(Jacklin Depo., R. 196 at lines 19-23.)

These

payments were not discretionary purchases by Alpine; they were
tied directly to contract provisions and they were drawn on
contract funds dedicated to Petitioner.

In actuality, these

payments were really disbursement of Petitioner's contract award,
similar to a progress payment for work completed.
Finally, although Petitioner authorized Alpine by
specific contract provision to acquire materials, Alpine could
only "purchase" the materials identified by Petitioner on
22

Petitioner's requisition.

Moreover, once the materials were

delivered, those materials became Petitioner's responsibility and
could only be used by Petitioner to fulfill its obligations under
the contract.

When the contractual duties and responsibilities

are examined as a whole, the substance of the transaction is a
purchase of materials by Petitioner for its use in fulfilling its
contract.

The transactions at issue in this case were, in

substance, purchases by Petitioner.

Therefore, sales tax is

properly imposed on Petitioner.
CONCLUSION
The facts establish that the transaction was in
substance a purchase of tangible personal property by Petitioner
to fulfill its contractual obligations.

Petitioner was

contractually bound to bid on the materials, to receive them,
store them, safeguard them, insure them, post bond against them,
assure their conformance to specifications, and to hold Alpine
harmless from any loss arising from damage to them.
The contract is clear that Petitioner is liable at all
times to "furnish and install" the materials in the Project.
This duty remains unaltered regardless of the methods Petitioner
chooses to "furnish" the materials for the Project.

Pursuant to

the contract, Petitioner's purchasing materials through Alpine
effects only the contract price.
the contract remain unchanged.

The fundamental provisions of

Therefore, Petitioner's

obligation to "furnish" the materials for the Project is not
23

altered by the methods or means it chooses to fulfill its duties
under the contract.

Petitioner bore the burdens and enjoyed the

benefits of ownership of the materials.

Therefore, this court

should look to the substance of the transaction in determining
the sales tax consequences.

The Tax Commission acted properly

and reasonably in construing any exemption due Alpine narrowly
and not extending Alpine1 s exempt status to the use of the
materials by Petitioner.
As the contractor which converted the tangible personal
property into real property, Petitioner is the ultimate consumer
of the tangible personal property.

As the ultimate consumer,

Petitioner is liable for use tax under Utah law.

The Tax

Commission has reasonably interpreted the relevant taxing
statutes and case law imposing use tax on the ultimate consumer
of tangible personal property.

Therefore, the Tax Commission's

decision upholding the Auditing Division* s assessment should be
affirmed.
DATED this fer> day of October, 1992.

CLARK L. SNELSON
Assistant Attorney General
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APPENDIX "A"

59-12-102

REVENUE AND TAXATION

ties from contracting that, as between themselves, the seller of materials will pay the
taxes due and a regulation by the commission
prohibiting such action would not nullify the
contract between the parties, there being no
itatutory prohibition. Davton v. Gibbons &
R^d Co*, 12 Utah 2d 296, 365 P.2d 801 (1961).
Nature of tax.
Sales tax is not tax upon property; this chapter imposes the tax on the transaction. The
amount of consideration involved in the sale or
transaction is the measure to which the rate is
applied. W.F. Jensen Candy Co. v. State Tax
Comm., 90 Utah 359, 361," 61 P.2d 629, 107
A.L.R. 261 (1936); Union Stock Yards v. State
Tax Comm., 93 Utah 174, 71 P.2d 542 (1937).
The former Use Tax Act of 1937 was an excise tax imposed upon the privilege of storing
or using property within the state, and liability
for the tax was imposed upon the person so
storing or using the property. Such person was
the one ultimately responsible for the tax. He
could discharge the liability though by payment of the tax to the retailer from whom he
purchased the goods. Ford J. Twaits Co. v.
Utah State Tax Comm., 106 Utah 343, 14S
P.2d 343 (1944).

The sales tax in this state is a tax on the
"consumer." E.C. Olsen Co. v. State Tax
Comm., 109 Utah 563, 166 P.2d 324 (1946);
Ralph Child Constr. Co. v. State Tax Comm.,
12 Utah 2d 53, 362 P.2d 422 (1961).
The state can collect the sales tax from the
ultimate comsumer where the retailer fails to
collect the tax and fails to report the sale and
where the state did not learn of the sale until
after the retailer was out of business. Ralph
Child Constr. Co. v. State Tax Comm., 12 Utah
2d 53, 362 P.2d 422 (1961).
Purpose of use tax:.
The obvious purpose of the former Use Tax
Act was to impose a tax on the use in this state
of property the sale of which, because that sale
took place outside the state, was beyond the
reach of the Utah Sales Tax Act. Union Portland Cement Co. v. State Tax Comm., 110
Utah 152, 176 P.2d 879 (1947).
Redress from assessmentProcedure set forth in this chapter itself is
the exclusive method of seeking redress from
an assessment. Pacific Intermountain Express
Co. v. Sute Tax Comm., 7 Utah 2d 15, 316
P.2d 549 (1957).

COLLATERAL REFERENCES
Am. Jur. 2d. — 66 Am. Jur. 2d Sales and
Use Taxes §§ 1 to 243.
C.J.S. — 85 CJ.S. State and Local Taxation
§§ 1231 to 1257.
A.L.R- — Motor vehicles, sales or use tax on
motor vehicle purchased out of state, 45
A.L.R.3d 1270.
Applicability of sales tax to "tips" or service
charges added in lieu of tips, 73 A.L.R.3d 1226.
Sales and use taxes on leased tangible personal property, 2 A.L.R.4th 859.
Freight, transportation, mailing, or handling charges billed separately to purchaser of

59-12-102.

goods subject to sales or use taxes, 2 A.L.R.4th
1124.
Cable television equipment or services as
subject to sales or use tax, 5 A.L.R.4th 754.
Retailer's failure to pay to government sales
or use tax funds as constituting larceny or embezzlement, 8 A.L.R.4th 1068.
Eyeglasses or other optical accessories as
subject to sales or use tax, 14 AJL.R.4th 1370.
Use, or privilege tax on sales of, or revenues
from sales of, advertising space or services, 40
A.L.R.4th 1114.
Key Numbers. — Taxation «» 1201 to 1345.

Definitions.

As used in this chapter:
(1) "Commercial consumption" means the use connected with trade or
commerce and includes:
(a) the use of services or products by retail establishments, hotels,
motels, restaurants, warehouses, and other commercial establishments;
(b) transportation of property by land, water, or air;
(c) agricultural uses unless specifically exempted under this chapter; and
(d) real property contracting work.
(2) "Commission" means the State Tax Commission.
(3) "Component part" includes:
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(a) poultry, dairy, and other livestock feed, and their components;
(b) baling ties and twine used in the baling of hay and straw;
(c) fuel used for providing temperature control of orchards and
commercial gTeenhouses doing a majority of their business in wholesale sales, and for providing power for off-highway type farm machinery; and
(d) feed, seeds, and seedlings.
(4) (a) "Medicine" means:
(i) insulin, syringes, and any medicine prescribed for the treatment of human ailments by a person authorized to prescribe
treatments and dispensed on prescription filled by a registered
pharmacist, or supplied to patients by a physician, surgeon, or
podiatrist;
(ii) any medicine dispensed to patients in a county or other
licensed hospital if prescribed for that patient and dispensed by a
registered pharmacist or administered under the direction of a
physician; and
(iii) any oxygen or stoma supplies prescribed by a physician or
administered under the direction of a physician or paramedic.
(b) "Medicine" does not include:
(i) any auditory, prosthetic, opthalmic, or ocular device or appliance; or
(ii) any alcoholic beverage.
(5) "Person" includes any individual, firm, partnership, joint venture,
association, corporation, estate, trust, business trust, receiver, syndicate,
this state, any county, city, municipality, district, or other local governmental entity of the state, or any group or combination acting as a unit.
(6) "Purchase price" means the amount paid or charged for tangible
personal property or any other taxable item or service under Subsection
59-12-103(1), excluding only cash discounts taken or any excise tax imposed on such purchase price by the Federal Government.
(7) "Residential use" means the use in or around a home, apartment
building, sleeping quarters, and similar facilities or accommodations.
(8) (a) "Retail sale" means any sale within the state of tangible personal property or any other taxable item or service under Subsection
59-12-103(1), other than resale of such property item, or service by a
retailer or wholesaler to a user or consumer.
(b) "Retail sale" includes sales by any farmer or other agricultural
producer of poultry, eggs, or dairy products to consumers if such sales
have an average monthly sales value of $125 or more.
(9) "Retailer" means a person engaged in a regularly organized retail
business in tangible personal property or any other taxable item or service under Subsection 59-12-103 (1), and selling to the user or consumer
and not for resale, and includes commission merchants, auctioneers, and
all persons regularly engaged in the business of selling to users or consumers within the state. "Retailer" does not include farmers, gardeners,
stockmen, poultrymen, or other growers or agricultural producers producing and doing business on their own premises, except those who are regularly engaged in the business of buying or selling for a profit. When in the
opinion of the commission it is necessary for the efficient administration
of this chapter to regard salesmen, representatives, peddlers, or can399
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vassers as the agents of the dealers, distributors, supervisors, or employers under whom they operate or from whom they obtain the tangible
personal property sold by them, irrespective of whether they are making
sales on their own behalf or on behalf of such dealers, distributors, supervisors, or employers, the commission m*y regard them and may regard
the dealers, distributors, supervisors, or employers as retailers for purposes of this chapter.
(10) "Sale" means any transfer of title, exchange, or barter, conditional
or otherwise, in any manner, of tangible personal property or any other
taxable item or service under Subsection 59-12-103(1), for a consideration. It includes:
(a) installment and credit sales;
(b) any closed transaction constituting a sale;
(c) any sale of electrical energy, gas, services, or entertainment
taxable under this chapter;
(d) any transaction whereby the possession of property is transferred but the seller retains the title as security for the payment of
the price; and
(e) any transaction under which right to possession, operation, or
use of any article of tangible personal property is granted under a
lease or contract and such transfer of possession would be taxable if
an outright sale were made.
(11) "State" means the state of Utah, its departments, and agencies.
(12) "Storage" means any keeping or retention of tangible personal
property or any other taxable item or service under Subsection
59-12-103(1), in this state for any purpose except sale in the regular
course of business.
(13) (a) "Tangible personal property" means:
(i) all goods, wares, merchandise, produce, and commodities;
(ii) all tangible or corporeal things and substances which are
dealt in or capable of being possessed or exchanged;
(iii) water in bottles, tanks, or other containers; and
(iv) all other physically existing articles or things, including
property severed from real estate,
(b) 'Tangible personal property" does not include:
(i) real estate or any interest therein or improvements
thereon;
(ii) bank accounts, stocks, bonds, mortgages, notes, and other
evidence of debt;
(iii) insurance certificates or policies;
(iv) personal or governmental licenses;
(v) water in pipes, conduits, ditches, or reservoirs;
(vi) currency and coinage constituting legal tender of the
United States or of a foreign nation; and
(vii) all gold, silver, or platinum ingots, bars, medallions, or
decorative coins, not constituting legal tender of any nation, with
a gold, silver, or platinum content of not less than 80%.
(14) (a) "Use" means the exercise of any right or power over tangible
personal property under Subsection 59-12-103(1), incident to the
ownership or the leasing of that property, item, or service.
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(b) "Use" does not include the sale, display, demonstration, or trial
of that property in the regular course of business and held for resale.
(15) "Vendor" means any person receiving any payment or consideration upon a sale of tangible personal property or any other taxable item
or service under Subsection 59-12-103(1), or to whom such payment or
consideration is payable.
History" L. 1933, ch. 63, 5 2; 1933(2nd
S.S.), ch. 20, § 1; 1935, ch. 91, § 1; 1937, ch.
110, § 1; 1939, ch. 103, § 1; C. 1943, 80-15-2;
L. 1943, ch. 92, § 1; 1949, ch. 83, § 1; 1957,
ch. 125, § 1; 1963, ch. 140, § 1; 1969, ch. 187,
§ 1; 1969 (1st S.S.), ch. 14, § 1; 1971, ch. 152,
$ 1; 1973, ch. 151, § 1; 1981, ch. 239, § 1;
1986, ch. 55, $ 2; C. 1953, 59-15-2; renumbered by L. 1987, ch. 5, § 21.
Amendment Notes. — The 1986 amendment, effective July 1, 1986, divided former
Subsection (5) into present Subsection (5) and
Subsection (6) and renumbered the following
subsections accordingly; deleted T h e term" at
the beginning of Subsection (6); and, in Subsection (11) added "price" following "Purchase",
inserted "excise" before "tax" and "on such
price" following "imposed", and substituted
"chapter" for "act".
The 1987 amendment, effective February 6,
1967, renumbered tins section, which formerly
appeared as § 59-15-2; deleted former Subsections (3), (4) and (9) to (12), which defined
"wholesaler," "wholesale," "tax," "admission,"
"purchase price" and "motion picture exhibitor," respectively; added present Subsections
(1), (2), (4), (7) and (11) to (15); redesignated
former Subsections (7), (1), (11), (6), (5) and (6)
as present Subsections (3), (5), (6), (8), (9) and
(10)(e), respectively; in Subsection (3), deleted
the former second paragraph, relating to purchases of services as defined in Subsection
59-15-4(b), and rewrote and restructured the
remaining paragraph into introductory language and Subsections (3)(a) to (3)(d); rewrote
Subsections (5) and (6); in Subsection (8), des-

ignated the formerly undesignated first sentence as Subsection (8)(a) and the former undesignated second sentence as Subsection
(8Kb), and rewrote the contents thereof; in Subsection (9), divided the formerly undivided language into the first two sentences, added the
last sentence, substituted "Ttetailer' does not
include
farmers,
gardeners,
stockmen,
poultrymen, or other growers" for "but the
term Yetailer' does not include farmers, gardeners, 6tockmen, poultrymen or other
growers" in the second sentence and, in the
first sentence, substituted "engaged in" for "doing" and inserted "or any other taxable item or
service under Subsection 59-12-103(1)"; deleted the former last sentence in Subsection
(10), relating to an even exchange of tangible
personal properties; rewrote and restructured
the former first two sentences of former Subsection (2) into an introductory paragraph and
Subsections (10)(a) to UOXd); and, in Subsection (10)(e), substituted "any transaction under
which" for rfWhen" and deleted "such lease or
contract shall be considered the sale of such
article and the tax shall be computed and paid
by the vendor or leasor upon the rentals paid,
regardless of the duration of the lease or contract" at the end.
Compiler's Notes. — Former § 59-16-102,
as amended by Laws 1986, ch. 55, § 8, contained provisions similar to this section.
Retrospective Operation. — Laws 1987,
ch. 5, § 41 provides: T h i s act has retrospective
operation to January 1, 1987."
Cross-References. — State Tax Commission, § 59-1-201 et seq.

NOTES TO DECISIONS
ANALYSIS

Component part.
Construction.
Construction contracts.
Discharge of tax.
Isolated and occasional sale.
Liability for tax.
Lease or contract.
Manufacturing equipment.
Materia] for parent corporation.
Nonresident purchaser.
Nonresident seller.
Obligation to pay tax.
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59-12-103. Sales and use tax base — Rate.
(1) There is levied a tax on the purchaser for the amount paid or charged for
the following:
(a) retail sales of tangible personal property made within the state;
(b) amount paid to common carriers or telephone or telegraph corporations as defined by § 54-2-1, whether the corporations are municipally or
privately owned, for all transportation, telephone service, or telegraph
service;
(c) gas, electricity, heat, coal, fuel oil, or other fuels sold or furnished
for commercial cunsumption;
(d) gas, electricity, heat, coal, fuel oil, or other fuels sold or furnished
for residential use;
(e) meals sold;
(f) admission to any place of amusement, entertainment, or recreation,
including seats and tables reserved or otherwise, and other similar accommodations;
(g) services for repairs or renovations of tangible personal property or
services to install tangible personal property in connection with other
tangible personal property;
(h) cleaning or washing of tangible personal property;
(i) tourist home, hotel, motel, or trailer court accommodations and services for less than 30 consecutive days;
(j) laundry and dry cleaning services;
(k) leases and rentals of tangible personal property if the property situs
is in this state, if the lessee took possession in this state, or if the property
is stored, used, or otherwise consumed in this state; and
(1) tangible personal property stored, used, or consumed in this state.
(2) Except for Subsection (l)(d), the rates of the tax levied under Subsection
(1) shall be:
(a) 5-3/32% through December 31, 1989; and
(b) 5% from and after January 1, 1990.
(3) The rates of the tax levied under Subsection (l)(d) shall be:
(a) 2-3/32% through December 31, 1989; and
(b) 2% from and after January 1, 1990.
History: L. 1933, ch. 63, § 4; 1933 (2nd *erted the exemption on the sale of currency
S.S.), ch. 20, $ 1; 1937, ch. I l l , J 1; C. 1943, and coinage and on gold, silver, and platinum
80-15^; L. 1943, ch. 93, § 1; 1959, ch. 113, ingots, bars, medallions and coins in Subsec§ 1; 1961, ch. 148, $ 1; 1963, ch. 140, § 1; tion (a).
1965, ch- 126, $ 1; 1965, ch. 127, § 1; 1969,
The 1983 (1st S.S.) amendment added V2% to
ch. 187, § 2; 1969 (Ifft S.S.), ch. 14, 5 2; 1973, the saJes tax rates herein for the penod beginch. 153, § 1; 1975, ch. 179, § 1; 1977, ch. 220, ning October 1. 1983, and ending September
J 1; 1983, ch. 258. § 4; 1983, ch. 270, § 1; 30, 1984.
1983 (l«t S.S.), ch. 6, § 1; 1984, ch. 56, § 1;
The 1984 amendment added V2% to the sales
1985, ch. 172, $ 2; 1986, ch. 37, § 2; 1986 (2nd tax rates herein beginning October 1, 1984.
S.S.), ch. 4, i 2; C. 1953, 59-15-4; renumThe 1985 amendment substituted "June 30
bered by L. 1987, ch. 5, $ 23; 1987, ch. 148. 1966, (ii) 4*/** from Julv 1, 1986, through
( 6; 1987, ch. 221. 5 1.
December 31, 1969. and (iv) 4V2% from JanuAmendment Notes, — The 1963 amend- ary 1, 1990" for "June 30, 1987 and (ii) 4V2%
ment by Chapter 258, inserted provisions for a from July 1. 1987" in Subsection (a); substil
U% increase in sales tax from July 1, 1983. tuted "June 30, 1986, 4"/*% from July 1, 1986,
through June 30, 1987; and added the final through December 31, 1989, and 4V2% from
paragraph.
January 1. 1990" for "June 30, 1987 and 4V2%
The 1983 amendment by Chapter 270 in- from July 1, 1987" in Subsections (b)(1), (b)(2)
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and (c) through (h); substituted "4V89c" for
"Four and five-eighths percent" at the beginning of Subsections (b)(1), (b)(2) and (c); substituted "l5/8%" for "One and five-eighths percent" at the beginning of Subsection (b)(3); substituted "June 30. 1986, 1**/*% from July 1,
1986, through December 31, 1989, and 1V2%
from January 1, 1990" for "June 30, 1987 and
V/2%fromJuly 1, 1987" in Subsection (b)(3);
inserted "(i)n preceding "a y%% increase" in the
second paragraph of Subsection (h); substituted
"1986" for "1987" in the second paragraph of
Subsection (h); and added "and (ii) a «/*% increase in sales tax from July 1, 1986, through
December 31, 1989, shall be deposited in the
Water Resources Conservation and Development Fund." at the end of the second paragraph of Subsection (h).
The 1986 amendment, effective July 1,1986,
designated the previously undesignated introductory paragraph as Subsection (1) and redesignated other provisions of the section accordingly, changed the date references near the beginning of each subsection, rewrote present
Subsection (2), which formerly read "The revenue collected from (i) a V« percent increase in
sales tax from July 1, 1983, through June 30,
1966, shall be deposited in the general fund
restricted-executive reserve account, and (ii) a
6
/* percent increase in sales tax from July 1,
1986, through December 31, 1989, shall be* deposited in the water resources conservation
and development fund," added Subsection (3),
and made other minor changes.
The 1986 (2nd S.S.) amendment, effective
August 8, 1986, deleted "and" following "June
30,1986" and substituted "(iii)" for "(iv)" in the
first sentence of Subsection (l)(a), substituted
"December 31, 1989" for "June 30, 1987" and
"January 1, 1990" for "July 1, 1987" throughout the section, substituted "General Fund" for
"General Fund Restricted Executive Reserve
Account" at the end of Subsection (2), and deleted Subsection (3).
The 1987 amendment by Chapter 5, effective
February 6, 1987, renumbered this section,
which formerly appeared as § 59-15-4; deleted
former Subsection (2), relating to the deposit of
revenues in the General Fund; added present
Subsections (2) and (3); rewrote the introductory language of Subsection (1), which read
There is levied and there shall be collected

and paid"; in Subsection (l)(a), deleted the former last two sentences, relating to exemptions,
and rewrote the remaining language; deleted
the former introductory language of Subsection
(1Kb), which read "A tax equivalent to the following percentages of the amount paid"; redesignated former Subsection (lXbXi) as present
Subsection (1Kb) and rewrote the contents
thereof; redesignated former Subsection
UKbKii) as present Subsection (lKc) and, in
that subsection, deleted the former second sentence, relating to the exemptions of certain
fuels, and rewrote the remaining language; redesignated former Subsections (D(bKiii) and
(l)(c) to (IKe) as present Subsections (l)(d) to
(l)(g), respectively, and rewrote the contents
thereof; inserted present Subsection UXh); redesignated former Subsection (lXf) as present
Subsection (l)(i) and. in that subsection, deleted the former second sentence, relating to
certain exemptions, and rewrote the remaining
language; redesignated former Subsections
(l)(g) and (l)(h) as present Subsections (l)(j)
and (lXk) and rewrote the contents thereof;
and inserted present Subsection (1)0).
The 1987 amendment by Chapter 148, effective March 16, 1987. substituted the present
language of Subsection (1Kb) for "services provided by common earners or telephone or telegraph corporations as defined by § 54-2-1" (as
rewritten by Chapter 5).
The 1987 amendment by Chapter 221, effective March 31, 1987, amended Chapter 5 as
follows: in Subsection (2)(a), substituted
"b-Vizft" for "4-M/*Fc from July 1, 1986"; in
Subsection (2Kb), substituted "5%" for "4-V29c";
in Subsection (3)(a), substituted n2-s/j2%" for
"l-M/«4%fromJuly 1, 1986"; and in Subsection
(3Xb), substituted "2%" for "1V2%".
Compiler's Notes. — Former § 59-16-3, as
amended by Laws 1986 (2nd S.S.), ch. 4, § 3,
contained provisions similar to this section.
Retrospective Operation. — Laws 1987,
ch. 5, § 41 provides: 'This act has retrospective
operation to January 1, 1987."
Laws 1987, ch. 148, § 8 provides: This act
has retrospective operation to January 1,
1987."
Cross-References. — County or municipal
sales and use tax. provisions of ordinance,
§ 59-12-204.
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Sales of artificial limbs.
The taxpayer's sales of artificial limbs involved the selling of personal property and the
personal services rendered were merely incidental thereto. Such business is subject to the
sales tax. McKendrick v. State Tax Comm'n, 9
Utah 2d 418, 347 P.2d 177 (1959).
-j.
. ..
.
Street railway fares.
rares collected from integrated city-wide
transportation system employing trolley cars
and motor buses held not subject to sales tax
under 1933 version of this section exempting
"street railway fares." Utah Light & Traction
Co. v. State Tax Comm., 92 Utah 404, 68 P.2d
759 (1937); Lewis v. Utah State Tax Comm.,
118 Utah 72, 218 P.2d 1074 (1950).
The term "street railway fares," as used in
this section, applies only to urban street transportation systems where passengers are carried from one point to another within the
limits of a city, and not to systems which are
predominantly interurban; thus, motorbus line
which had authority to do only an interurban
business between downtown Salt Lake City
and Kearns, was liable for tax on fares. Lewis
v. Utah State Tax Comm., 116 Utah 72, 218
P.2d 1074 (1950) (decided prior to 1987 amendments).

Tourist accommodations and services.
The provisions of Subsection (l)(i) apply to
all those who engage in the rental of lodgings
of the short period or temporary stopover type
by whatever title the place may be called and
this interpretation means that it applies uniformly to all in the same class and renders it
invulnerable to attack as being discriminatory.
H o w e v S m e T a x C o m j n ^ 10 U u h 2 d 3 ^ 3 5 3
p ^A 45c (1950)
Valuation of trade-ins.
Tax commission's regulation providing that
the basis of exchanged property, for tax purposes, includes trade-in value in money, instead of its fair market value, does not violate
this section. Vrontikis Bros. v. Utah State Tax
Comm., 9 Utah 2d 60, 337 P.2d 434 (1959) (decjded prior to 1987 amendment),
Vendor's duty to collect tax.
Vendor's status under this chapter is that of
a collector, rather than a taxpayer. Bird & Jex
Co. v. Anderson Motor Co.. 92 Utah 493. 69
P.2d 510 (1937).
It is duty of vendor to collect the tax from
vendee and remit same with proper records to
tax commission. E.C. Olsen Co. v. State Tax
Comm., 109 Utah 563, 168 P.2d 324 (1946).

COLLATERAL REFERENCES
Am. JUT. 2d. — 68 Am. JUT. 2d Sales and
Use Taxes §§ 128 to 138, 230, 231.
C.J.S. — 85 CJ.S. State and Local Taxation
§ 1245.

Key Numbers. — Taxation ** 1231 et seq.

59-12-104. Exemptions.
The following sales and uses are exempt from the taxes imposed by this
chapter:
(1) sales of motor fuels and special fuels subject to a Utah state excise
tax under Chapter 13, Title 59;
(2) sales to the state, its institutions, and its political subdivisions;
(3) sales of food, beverage, and dairy products from vending machines
in which the proceeds of each sale do not exceed $1 if the vendor or
operator of the vending machine reports an amount equal to%120% of the
cost of such items as goods consumed;
(4) sales of food, beverage, dairy products, similar confections, and related services to commercial airline carriers for in-flight consumption;
(5) sales of parts and equipment installed in aircraft used primarily in
scheduled interstate or foreign commerce;
(6) sales of commercials, motion picture films, prerecorded audio program tapes or records, and prerecorded videotapes, by a producer, distributor, or studio to a motion picture exhibitor, distributor, or commercial
television or radio broadcaster,
(7) sales made through coin-operated laundry machines, coin-operated
dry cleaning machines, or coin-operated car washes;
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(8) sales made to or by religious or charitable institutions in the con-1
duct of their regular religious or charitable functions and activities;
(9) sales of vehicles of a type required to be registered under the motor
vehicle laws of this state which are made to bona fide nonresidents of this
state and are not thereafter registered or used in this state except as
necessary to transport them to the borders of this state;
(10) sales of medicine;
(11) sales or use of property, materials, or services used in the construction of or incorporated in pollution control facilities allowed ;by*
§§ 26-13-26 through 26-13-30;
(12) sales or use of property which the state is prohibited from taxing
under the Constitution or laws of the United States or under the laws of
this state;
(13) sales of meals served by schools, churches, or charitable institutions;
(14) isolated or occasional sales of persons not regularly engaged in
business, except the sale of vehicles required to be registered under the
motor vehicle laws of this state;
(15) sales or leases of materials, machinery, equipment, and services of
any person in excess of $500,000 for any tax year used in the new construction, expansion, or modernization (excluding normal operating replacements as determined by the commission) of any mine, mill, reduction works, smelter, refinery (except oil and gas refineries), synthetic fuel
processing and upgrading plant, rolling mill, coal washing plant, or melting facility in Utah commencing after July 1, 1984, and ending June 30,
1989;
(16) sales or leases of machinery and equipment purchased or leased by
a manufacturer for use in new or expanding operations (excluding normal
operating replacements, which includes replacement machinery and
equipment even though they may increase plant production or capacity,
as determined by the commission) in any manufacturing facility in Utah.
Normal operating replacements shall include replacement machinery and
equipment which increases plant production or capacity. Manufacturing
facility means an establishment described in SIC Codes 2000 to 3999 of
the Standard Industrial Classification Manual 1972, of the federal Executive Office of the President, Office of Management and Budget. For purposes of this subsection, the commission shall by rule define "new or
expanding operations" and "establishment";
(17) sales of tooling, special tooling, support equipment, and special
test equipment used or consumed exclusively in the performance of any
aerospace or electronics industry contract with the United States Government or any subcontract under that contract, but only if under the terms
of that contract or subcontract title to the tooling and equipment is vested
in the United States Government, as evidenced by a government identification tag placed on the tooling and equipment or by listing on a government-approved property record if a tag is impractical;
(18) intrastate movements of freight and express or street railway
fares;
(19) sales of newspapers or newspaper subscriptions;
(20) tangible personal property, other than money, traded in as full or
part payment of the purchase price;
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(21) sprays and insecticides used to control insects, diseases, and weeds
for commercial production of fruits, vegetables, feeds, seeds, and animal
products;
(22) sales of tangible personal property used or consumed primarily
and directly in farming operations, but not sales of:
(a) machinery, equipment, materials, and supplies used in a manner that is incidental to farming, such as hand tools with a unit
purchase price not in excess of $100, and maintenance and janitorial
equipment and supplies;
(b) tangible personal property used in any activities other than
farming, such as office equipment and supplies, equipment and supplies used in sales or distribution of farm products, in research, or in
transportation; or
(c) any vehicle required to be registered by the laws of this state,
without regard to the use to which the vehicle is put;
(23) seasonal sales of crops, seedling plants, garden, farm, or other
agricultural produce if sold by the producer;
(24) purchases of food made with food stamps;
(25) any container, label, or shipping case, or, in the case of meat or
meat products, any casing;
(26) property stored in the state for resale;
(27) property brought into the state by a nonresident for his or her own
personal use or enjoyment while within the state, except property purchased for use in Utah by a nonresident living and working in Utah at the
time of purchase;
(28) property purchased for resale in this state, in the regular course of
business, either in its original form or as an ingredient or component part
of a manufactured or compounded product;
(29) property upon which a sales or use tax was paid to some other
state, or one of its subdivisions, except that the state shall be paid any
difference between the tax paid and the tax imposed by this part and Part
2, and no adjustment is allowed if the tax paid was greater than the tax
imposed by this part and Part 2;
(30) any sale of a service described in Subsections 59-12-103(lXb), (c),
and (d) to a person for use in compounding a service taxable under such
subsections;
(31) purchases of food made under the WIC program of the United
States Department of Agriculture; and
(32) sales or leases of rolls, rollers, refractory brick, electric motors,
and other replacement parts used in the furnaces, mills, and ovens of a
steel mill described in SIC Code 3312 of the Standard Industrial Classification Manual 1972, of the federal Executive Office of the President,
Office of Management and Budget, but only if the steel mill was a nonproducing Utah facility purchased and reopened for the production of steel.
The sales or leases shall be exempt if made after July 1, 1987 and before
June 30, 1994.
History: L. 1933, ch. 63, $ 6; 1933 (2nd
S.S.), ch. 20, $ 1; 1939, ch. 103, § 1; C. 1943,
80-15-6; L. 1945, ch. 110, § 1; 1957, ch. 126,
§ 1; 1957, ch. 127, § 1; 1965, ch. 128, § 1;
1967, ch. 162, § 1; 1969, ch. 187, 5 3; 1969

(lit S.S.), ch. 14, § 3; 1973, ch. 42, 8 9; 1973,
ch. 154, § 1; 1975, ch. 179, § 2; 1976, ch. 28,
$ 1; 1979, ch. 195, § 1; 1981, ch. 238, § 1;
1981, ch. 239, § 2; 1982, ch. 70,1 1; 1983, ch.
264, § 1; 1983, ch. 281, § 1; 1983 (lat S.S.),
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ch. 6, 5 2; 1984, ch. 59, § 1; 1984, ch. 60, § 1;
1985, ch. 80, § 3; 1986, ch. 9, § 1; 1986, ch.
55, § 6; 1986, ch. 99, 5 1; 1986, ch. 134, § 1;
1986, ch. 168, § 1; C. 1953, 59-15^; renumbered by L. 1987, ch. 5, § 26; 1987, ch. 51,
5 1; 1987 (1st S.S.), ch. 10, §§ 1, 2.
Amendment Notes. — The 1983 amendment by Chapter 264 inserted the provision for
exemption of program tapes or records sold to
commercial radio broadcasters.
The 1983 amendment by Chapter 281 inserted the exemption for sale of food and beverage to commercial airlines for inflight consumption.
The 1983 (1st S.S.) amendment, in the second paragraph of Subsection (1), substituted
"July 15, 1983" for "April 1,1969"; substituted
"October 1, 1983" for "April 1, 1969"; substituted "V2%" for "1%"; and substituted "4Vi%"
for "4%."
The 1984 amendment by Chapter 59 added
Subsection (4).
The 1984 amendment by Chapter 60 inserted "all saJes of parts and equipment installed in aircraft used primarily in scheduled
interstate or foreign commerce" in the first
paragraph of Subsection (1).
The 1985 amendment designated the first
paragraph as Subsection (l)(a) and the second
paragraph as Subsection (1Kb); substituted
"chapter" for "act" near the beginning of Subsection (l)(a); substituted "(i)" for "(1)"; deleted
"the following sales transactions" preceding
"(i) all sales" in Subsection (l)(a); inserted the
"(ii)" through "(xiii)" designations in Subsection (l)(a); deleted "of Utah" and "and" in Subsection (D(aXiii); deleted "provisions of the"
preceding "motor vehicle laws" in Subsection
(l)(ai(x); substituted "Sections 26-13-26
through 26-13-30" for "Sections 26-24-19
through 26-24-26" at the end of Subsection
UXaXxii); deleted "of Utah" preceding "is prohibited from taring" in Subsection (lXaKxiii);
deleted "the state o f preceding "Utah" at the
end of Subsection UXaXxiii); substituted
"chapter" for "act" near the beginning of Subsection (lXb); inserted "State" preceding "Tax
Commission" in Subsection (1Kb); deleted
"such" preceding "other circumstances" near
the end of Subsection (1Kb); substituted "'Medicine' includes (i)" for "it also includes" in Subsection (2Xa); substituted "(ii)" for "also" near
the end of Subsection (2Xa); inserted "(i)" preceding "any auditory" in Subsection (2Kb); substituted "or (ii)" for "nor" in Subsection (2Kb);
substituted The gross receipts from sales" for
"(a) SaJes" at the beginning of Subsection (3);
added "are exempted from the taxes imposed
by this chapter" to the end of the first sentence
of Subsection (3); inserted "(a)" preceding "machinery" in Subsection (3); substituted "(b)" for
"nor does it include" in Subsection (3); substi-
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tuted "or (c) any vehicle" for "nor does this exemption include vehicles" in Subsection (3);
substituted "the vehicle is" for "such vehicles
are" at the end of Subsection (3); deleted Subsection (3Kb), relating to a phase in of the exemption from the sales tax on tangible personal property; substituted "There are exempted from the taxes imposed by this chapter
the gross receipts from all" for "All" at the beginning of Subsection (4); deleted "are not included" preceding "synthetic fuel processing*
in Subsection (4); deleted "the provisions or
preceding "this subsection" at the end of Subsection (4); added Subsection (5); and made
changes in phraseology, punctuation, and style
throughout the section.
The 1986 amendment by Chapter 9, effective
July 1, 1986, in Subsection (lXa) deleted former Subsection (ii), reading "all sales to the
United States government," and redesignated
former
Subsections
(lKaKni)
through
UXaXxiii) as present Subsections (lXaKii)
through (lXaXxii).
The 1986 amendment by Chapter 55, effective July 1, 1986, deleted the Subsection (a)
designation before the introductory language
of Subsection (1) and renumbered former Subsections (lXaXi) through (lKar.m) as present
Subsections (lXa) through (lXm); substituted
"a Utah state" for "an" in Subsection (l)(a);
deleted "and" at the end of Subsection (1X1);
added Subsection (lXn); and deleted former
Subsection lb), regarding a tax refund.
The 1986 amendment by Chapter 99, effective July 1, 1986, added Subsection (8).
The 1986 amendment by Chapter 134, effective July 1, 1986, added Subsection (7).
The 1986 amendment by Chapter 168, effective July 1, 1966, added Subsection (6).
This section was set out as reconciled by the
Office of Legislative Research and General
Counsel.
The 1987 amendment by Chapter 5, effective
February 6, 1987, renumbered this section,
which formerly appeared as § 59-15-6; deleted
former subsection designation "(1)" at the beginning of the section; rewrote the introductory language, which read There are exempted from the taxes imposed by this chapter
the gross receipts from"; redesignated former
Subsection (lXa) as present Subsection (1) and
rewrote that subsection, which read "All sales
of motor fuels and special fuels upon which a
Utah state excise tax is imposed"; redesignated
former Subsection (1Kb) as present Subsection
(2), deleted "all" at the beginning and substituted "institutions, and its" for "departments,
institutions, and" therein; redesignated former
Subsection (lXc) as present Subsection (3) and,
in that subsection, deleted "all" at the beginning and "including candy, gum, and similar
confections dispensed" following "products"
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and substituted "$1" for "one dollar"; redesignated former Subsections (IXd) and (l)(e) as
present Subsections (4) and (5), deleting "air
at the beginning of each; redesignated former
Subsection (1X0 as present Subsection (6) and,
in that subsection, deleted "all" at the beginning, removed the quotations marks around
"commercials," "motion picture films" and
"prerecorded audio program tapes or records"
and substituted "prerecorded videotapes" for
"'video tapes'"; redesignated former Subsection (l)(g) as present Subsection (7) and deleted
"all" at the beginning of that subsection; redesignated former Subsection (l)(h) as present
Subsection (8) and, in that subsection, deleted
"all" at the beginning and substituted "their"
for "the"; redesignated former Subsection (l)(i)
as present Subsection (9) and deleted "all" at
the beginning of that subsection; redesignated
former Subsection (l)(j) as present Subsection
(10) and rewrote the contents thereof, which
read "all sales of medicine as defined in this
section"; redesignated former Subsection (IXk)
as present Subsection (11) and, in that subsection, substituted "sales or use or for "all" and
"construction or for "construction"; redesignated former Subsection (1)0) as present Subsection (12) and, in that subsection, substituted
"sales or use of property" for "all sales" and
"United States or under the laws of this state"
for "United States, or of Utah and"; redesignated former Subsection (l)(m) as present Subsection (13) and substituted "sales of meals" for
"lunches or dinners"; deleted former Subsection (2), which defined "medicine"; inserted
present Subsection (14); redesignated former
Subsection (4) as present Subsection (15) and,
in that subsection, deleted the former second
sentence, which read "The State Tax Commission shall by rule implement and administer
this subsection," and, in the remaining language, deleted There are exempted from the
taxes imposed by this chapter the gross receipts from all" at the beginning and "State
Tax" preceding "commission"; redesignated
former Subsection (5) as present Subsection
(16) and, in that subsection, deleted "State
Tax" preceding "commission" in the first and
last sentences and, in the first sentence, deleted There are exempted from the taxes imposed by this chapter the gross receipt from
all" at the beginning and inserted "which includes replacement machinery and equipment
even though they may increase plant production or capacity"; deleted former Subsection
(6), relating to reports to the State Tax Commission; redesignated former Subsection (7) as
present Subsection (17) and, in that subsection,

deleted There are exempted from the taxes
imposed by this chapter the gross receipts from
all"' at the beginning and substituted "but only
i f for "provided that"; inserted present Subsections (18) to (21); redesignated former Subsection (3) as present Subsection (22); in the introductory language of Subsection (22), combined
the former two sentences into the present undivided language, deleted The gross receipt
from" preceding "sales" and "are exempted
from the taxes imposed by this chapter" following "operations" and substituted "but not sales
of for This exemption does not include"; in
Subsection (22)(a), deleted "maintenance and
janitorial equipment and supplies, and" preceding "hand" and added "and maintenance
and janitorial equipment and supplies" at the
end; in Subsection (22)(b), substituted "farming" for "actual farming operations" and made
a minor punctuation change; in Subsection
(22)(c) substituted "registered" for "licensed"
and made a minor punctuation change; inserted Subsection (23); redesignated former
Subsection (8) as present Subsection (24) and
rewrote the contents thereof, which read "Beginning October 1, 1986, there are exempted
from the taxes imposed by this chapter all purchases of food made with food stamps"; and
added Subsections (25) to (30).
The 1987 amendment, by Chapter 51, effective October 1, 1987, deleted "and" at the end
of Subsection (29), added "and" at the end of
Subsection (30) and added Subsection (31).
The 1987 (1st S.S.) amendment, by Chapter
10, § 1, effective July 1, 1987, deleted "and" at
the end of Subsection (29), added "and" at the
end of Subsection (30), and added Subsection
(31) (see Chapter 10, § 2).
The Laws 1987 (1st S.S.) amendment, by
Chapter 10, I 2, effective October 1, 1987, deleted "and" at the end of Subsection (30), added
"and" at the end of Subsection (31) and redesignated the Subsection (3D added by Chapter 10,
§ 1 as Subsection (32).
Compiler's Notes. — Former § 59-16-4, as
amended by Laws 1986, ch. 134, § 2, contained
provisions similar to this section.
Effective Dates. — Laws 1984, ch. 59, § 3
provides: This act shall take effect July 1,
19S4."
Laws 1984, ch. 60, § 3 provides: This act
shall take effect July 1, 1984."
Retrospective Operation. — Laws 1987,
ch. 5, § 41 provides: This act has retrospective
operation to January 1, 1987."
Cross-References. — Registration of motor
vehicles, § 414-18 et seq.
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R865-19-40S

Tax Commission

C. If any fanner or other person who is an agricultural producer establishes a place of business-such as
a roadside stand, curb stand, market, stall, or other
store-for the sale of seasonal crops which he has produced, and in addition sells agricultural products which
he has purchased or otherwise acquired from some
third party, he then becomes a retailer of the produce
purchased or otherwise acquired and is subject to the
provisions of the law with respect to collecting and
remitting sales taxes upon such retail sales and filing
returns.
R865-19-40S. Exchange of Agricultural Produce
For Processed Agricultural Products Pursuant
to Utah Code Ann. Section 59-12-102.
A. When a raiser or grower of agricultural products
exchanges his produce for a more finished product capable of being made from the produce exchanged with the
processor, the more finished product is not subject to
the tax within limitations of the value of the raised produce exchanged.
R865-19-41S. S a l e s to The United S t a t e s
G o v e r n m e n t and I t s I n s t r u m e n t a l i t i e s
Pursuant to Utah Code Ann. Section 59-12-104.
A. Sales to the United States Government are exempt
if federal law or the United States Constitution prohibits the collection of sales or use tax
B. In cases where the United States Government pays
for merchandise or services with funds held in trust for
nonexempt individuals or organizations, sales tax must
be charged.
C Sales made directly to the United States Government or any authorized instrumentality thereof are not
taxable, provided such sales are ordered upon a prescribed governmental purchase order form and are paid
for directly to the seller by warrant on government
funds. Vendors making such sales are required to
retain purchase orders, voucher stubs, or like evidence
of governmental purchase and payment. However,
where the sale is $100 or less, a signed certificate claiming governmental exemption by the buyer is acceptable
evidence of exemption.
R865-19-42S. Sales to The State of Utah and Its
S u b d i v i s i o n s P u r s u a n t to Utah Code Ann.
Section 59-12-104.
A. Sales made to the state of Utah, its departments
and institutions or to its political subdivisions such as
counties, municipalities, school districts, drainage districts, irrigation districts, and metropolitan water districts are exempt from tax if such property for use in the
exercise of an essential governmental function. If the
sale is paid for by a warrant drawn upon the state treasurer or the official disbursing agent of any political
subdivision, the sale is considered as being made to the
state of Utah or its political subdivisions and exempt
from tax.
R865-19-43S. S a l e s to or by R e l i g i o u s and
Charitable Institutions Pursuant to Utah Code
Ann. Section 59-12-104.
A. All sales made to or by religious and charitable
institutions in the conduct of their regular religious and
charitable functions are not subject to sales tax.
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B. The functions and activities of churches and regularly organized charities will, as a general rule, be
deemed to be the regular religious and charitable functions of the organization.
C. The exemption granted by the statute under this
rule does not apply to institutions merely operating on
a nonprofit basis. Every institution claiming exemption
under this rule must obtain from the Tax Commission
an approval of its claim for such exemption. Vendors
making sales to institutions claiming exemptions must
obtain a certificate from the institutions in the form set
forth in Rule R865-19-23S.
R865-19-44S. Sales In I n t e r s t a t e Commerce
Pursuant to Utah Code Ann. Section 59-12-104.
A. Sales made in interstate commerce are not subject
to the sales tax imposed. However, the mere fact that
commodities purchased in Utah are transported
beyond its boundaries is not enough to constitute the
transaction of a sale in interstate commerce. When the
commodity is delivered to the buyer in this state, even
though the buyer is not a resident of the state and
intends to transport the property to a point outside the
state, the sale is not in interstate commerce and is subject to tax.
B. Before a sale qualifies as a sale made in interstate
commerce, the following must be complied with:
1. the transaction must involve actual and physical
movement of the property sold across the state line;
2. such movement roust be an essential and not an
incidental part of the sale;
3. the seller must be obligated by the express or
unavoidable implied terms of the sale, or contract to
sell, to make physical delivery of the property across a
state boundary line to the buyer;
C. Where delivery is made by the seller to a common
carrier for transportation to the buyer outside the state
of Utah, the common carrier is deemed to be the agent
of the vendor for the purposes of this section regardless
of who is responsible for the payment of the freight
charges.
D. If property is ordered for delivery' in Utah from a
person or corporation doing business in Utah, the sale
is taxable even though the merchandise is shipped from
outside the state to the seller or directly to the buyer.
R665-19-45S. Auctioneers, Consignees, Bailees,
Etc. Pursuant to Utah Code Ann. Section 59-12102.
A. Every auctioneer, consignee, bailee, factor, etc.,
entrusted with possession of any bill of lading, custom
house permits, warehousemen'6 receipts, or other documents of title for delivery of any tangible personal property, or entrusted with possession of any of such
personal property for the purpose of sale, is deemed to
be the retailer thereof, and is required to collect sales
tax, file a return, and remit the tax. The same rule
applies to lien holders such as storage men, pawnbrokers, mechanics, and artisans.
R865-19-48S. Charge For C o v e r i n g s and
Containers Pursuant to Utah Code Ann. Section
59-12-102.
A. Sales of containers, labels, bags, shipping cases,
and the like are taxable when:
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5. school districts, public schools
6. special taxing districts
7. federal land banks
8. federal reserve banks
9. activity funds within the armed services
10. post exchanges
11. Federally chartered credit unions
C. The following are taxable:
1. national banks
2. federal building and loan associations
3. joint stock land banks
4 state banks (whether or not members of the Federal Reserve System)
5. state building and loan associations
6. private irrigation companies
7. rural electrification projects
8. sales to officers or employees of exempt instrumentalities
D. No 6ales tax immunity exists solely by virtue of the
fact that the sale was made on federal property.
E. Sales made by governmental units are subject to
sales tax.
R865-19-55S. Hospitals Pursuant to Utah Code
Ann. Section 59-12-104.
A. All retail sales (other than prescribed medicines as
noted in Rule R665-19-37S) made to hospitals are taxable unless the Tax Commission has furnished the hospital an opinion that it qualifies as a religious or
charitable institution, and such hospital furnishes its
vendors a purchase order or a check in accordance with
instructions set forth in Rule R865-19-23S.
R865-19-56S. Sales by Employers to Employees
Pursuant to Utah Code Ann. Section 59-12-102.
A. Sales to employees are subject to tax on the amount
charged for goods and taxable services. If tangible personal property is given to employees with no charge, the
employer is deemed to be the consumer and must pay
tax on his cost of the merchandise. Examples of this
type of transaction are meals furnished to waitresses
and other employees, contest prizes given to salesmen,
merchandise bonuses given to clerks, and similar items
given away.
R865-19-57S. Ice Pursuant to Utah Code Ann.
Sections 59-12-102 and 59-12-103.
A. In general, sales of ice to be used by the purchaser
for refrigeration or cooling purposes are taxable. Sales
to restaurants, taverns, or the like to be placed in
dnnks consumed by customers at the place of business
are sales for resale and are not taxable.
B. Where ice is sold in fulfillment of a contract for
icing or reicing property in transit by railroads or other
freight lines, the entire amount of the sale is taxable,
and no deduction for services is allowed.
R865-19-58S. Materials and Supplies Sold to
Owners, Contractors and Repairmen of Real
l'roperty Pursuant to Utah Code Ann. Sections
59-12-102 and 59-12-103.
A. Sale of tangible personal property^tjpreal property
contractors and repairmen of real property is generally
subject to tax.
1 The person who converts the personal property into
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real property is the consumer of the personal property
since he is the last one t^own^t as personal property
~"~ 2. The contractor or repairman is the consumer of tangible personal property used to improve, alter or repair
real property; regardless of the type of contract entered
intCH-whether it is a lump sum, time and roaterialTora
cost- plus contract.
3. The sale of real property is not subject to the tax
nor is the labor performed on real property. For example, the sale of a completed home or building is not subject to the tax, but sale6 of materials and suppIies(/tov)
contractors and subcontractors are taxable transaT^
"tions as saJes to nnai consumers, 'inis is true whether
trie contract is periormec lor an individual, a religious
institution, or a governmental instrumentality.
4. Sales of materials to religious or charitable institutions and government agencies are exempt only if sold
as tangible personal property and the seller does not
install the material as an improvement to realty or use
it to repair real property.
B. If the contractor or repairman purchases all materials and supplies from vendors who collect the Utah
tax, no sales tax license is required unless the contractor makes direct sales of tangible personal property in
addition to the work on real property.
1. If direct sales are made, the contractor shall obtain
a sales tax license and collect tax on all sales of tangible
personal property to final consumers
2. The contractor must accrue and report tax on all
merchandise bought tax-free and used in performing
contracts to improve or repair reaJ property. Books and
records must be kept to account for both material sold
and materia] consumed.
C. Sales of materials and supplies to contractors for
use in out-of-state jobs are taxable unless sold in interstate commerce in accordance with Rule R865- 19-44S.
D. This rule does not apply to contracts whereby the
retailer sells and installs personal property which does
not become part of the real property. See Rules R66519-51S, R865-19-59S, and R865-19-78S for information
dealing with installation and repair of tangible personal property.
R865-19-59S. Sales of Materials and Services to
Repairmen Pursuant to Utah Code Ann. Section
59-12-103.
A. Sales of tangible personal property and services to
persons engaged in repairing or renovating tangible
personal property are for resale, provided the tangible
personal property or service becomes a component part
of the repair or renovation sold. For example, paint sold
to a body and fender shop and used to paint an automobile is exempt from sales tax since it becomes a component part of the repair work.
1. Sandpaper, masking tape, and similar supplies are
subject to sales tax when sold to a repairman since
these items are consumed by the repairman rather
than being sold to his customer as an ingredient part of
the repair job. These items shall be taxed at the time of
sale if it is known that they are to be consumed. However, if this is not determinable at the time of sale, these
items should be purchased tax free, as set forth in Rule
R865-19-23S and sales tax reported on the repairman's
sales tax return covering the period during which contakes place.
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APPENDIX "B"

BEFORE THE UTAH STATE TAX COMMISSION
BROWN PLUMBING & HEATING CO.,
Petitioner,

)

v,

)
:
)

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND FINAL DECISION

AUDITING DIVISION OF THE
UTAH STATE TAX COMMISSION,

)
:

Appeal No. 87-0435

)

Respondent.

)

STATEMENT OF CASE
This matter came before the Utah State Tax Commission
for a formal

hearing

on July

11, 1991.

Paul

F.

Iwasaki,

Presiding Officer and R. H. Hansen, Chairman, heard the matter
for and on behalf of the Commission.

Present and representing

the Petitioner was Blake T. Ostler, Attorney at law, of Kirton,
McConkie and Poelman.

Present and representing the Respondent

was Clark L. Snelson and Brian Tarbet, Assistant Utah Attorneys
General.
Based upon the evidence and testimony presented at the
hearing, the Tax Commission hereby makes its:
FINDINGS OF FACT
1.

The tax in question is sales and use tax.

2.

The

period

in question

is January

1, 1984 to

December 31, 1985.
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appeal JNO . B/-U4

3.
into

a

On June 4, 1985, Alpine School District entered

"General

Contractors

Paulsen/Ellsworth

Construction

general

contractor

for

Agreement"
Company

Alpine

pursuant

was

School

to

required

the

material,

general

tools,

contractor

implements,

to
and

act

District

construction of Cedar Hollow Jr. High School.
furnish

to

which

as

the

for

the

The agreement
"all

equipment,

labor

and

scaffolding,

permits, fees, etc." to build the school in accordance with the
plans and specifications.
4.

The agreement provided for direct purchases of

construction materials by the school district by adherence to
certain procedures as follows:
a.

The

owner

(Alpine

School

District)

could

purchase certain major items and quantities of materials for
utilization in the project by writing purchase orders directly
to the suppliers.
b.

The

general

contractor

and

its

subcontractors, were required to make a list of materials and
the cost for which such materials could be directly purchased.
c.

The

owner

would

then

provide

purchase

requisitions upon which the contractor would specifically state
its needs and schedules for delivery dates.
d.

The purchase orders were then written by the

owner from the requisitions.
e.

The purchase order amount plus the sales tax

amount was deducted from the total contract amount.
-2-

f.

Invoices received upon receipt of delivery of

materials to the project site were sent to the owner for direct
payment.
g.

The contractor was required to hold the owner

harmless for any losses, claims, defects, discrepancy, delays
in delivery or other problems relating to the materials except
where

the

failure

was

attributable

to

negligent

acts

or

omissions by the owner.
h.

All

risk

of

loss or damages to materials

resulting from theft, vandalism or any other cause after the
delivery of the materials to the project site was assumed by
the contractor.
i.

The contractor was required to negotiate and

administer all direct purchases by the owner and to furnish to
the

owner

a description,

source

of

supply, trade discount

information and other information necessary to enable the owner
to purchase directly any materials and equipment.
j.

The agreement stated that title to all such

materials and equipment purchased by the owner passed from the
vendor directly to the owner upon delivery to the job site.
k.

After

delivery, the risk of

loss, damage,

theft, vandalism, or destruction of or to any materials and
equipment

purchased

directly

by

the

owner

were

the

responsibility of the contractor.
1.

Storage

of

any

materials

and

equipment

furnished by the owner was the responsibility of the contractor.
-3-
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m.

The contractor was rehired

to acknowledge

receipt and approval of any materials or equipment purchased
directly by the owner by signing the invoice for any materials
or equipment.
n.
materials

or

The

equipment

owner

was

within

a

to

make

reasonable

payment
time

for

any

after

the

receipt of the signed invoice from the contractor.
o.

The owner was not responsible for the loss of

a prompt payment discount from the purchase price if the owner
made payment within ten business days following the receipt of
the signed invoice from the contractor by the owner.
p.

The contract price was reduced by the amount

actually paid by the owner for materials and equipment and by
the sales tax which would have been paid on those materials and
equipment had they been supplied by the contractor.

Similarly,

the amount of any progress payment provided for was adjusted to
reflect the direct purchase of any materials and equipment by
the owner.
q.

The owner was not responsible for the loss of

or reduction in any trade discounts available to the contractor
as a result of any purchases made by the owner.
r.

All bonds and insurance were to remain in

full force. There was no reduction in the amount of coverage or
any deduction for premiums for bonds and insurance.
s.

The provisions

for direct purchase by the

owner of materials and equipment did not relieve the contractor
of

any

of its duties or obligations under the contract or
-4-

constitute

a

waiver

of

the

owner's

right

to

absolute

fulfillment of all the terms of the agreement.
t.

The contractor was required to provide and

pay for all materials and equipment not furnished by the owner
and to provide and pay for

labor, transportation, services,

tools, machinery and all other items and services, necessary
for the proper

execution and completion of the work on the

project.
u.
unsatisfactory

If

the

material

contractor

or

put

workmanship,

into
the

the work

any

contractor

was

required to remove all such materials from the project.

6.

Petitioner was the plumbing subcontractor after

entering into an agreement with Paulsen/Ellsworth Construction
Company

and

fixtures

on

was

required

to

the project,

furnish

subject

and

install

to provisions

plumbing

for

change

orders.
7.

The owner, reserved the right to award separate

contracts to perform work with its own forces if it so desired.
8.
Construction

The
also

General

Conditions

provided

that

the

of

the

owner

Contract

could

amend

for
the

contract by change order and also subtract a contract sum from
the total contract if it so desired.
9.

The General Conditions provided for the owner's

right to stop the work in the event of default or defalcations
by the contractor.
10.
to

Bidders

The Supplementary Conditions of the Instructions
contained

a

statement
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that

the

title

to

all

/•ippt?dl
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materials purchased directly by the owner on its own purchase
orders, passed from the vendor directly to the Alpine Board of
Education upon delivery to the job site without any vesting in
the contractor.
11.
as general

On February 20, 1986, Paulsen/Ellsworth Company,
contractor, entered

into a subcontract

agreement

with Petitioner Brown Plumbing and Heating Company.
12.

Pursuant to the subcontract, the Petitioner was

the prime plumbing contractor on the project.
13.

The

contracting

documents

provided

for

change

14.

Change orders were made to the subcontract for

orders.

materials directly purchased by the Petitioner.
15.

Pursuant to contract documents, purchase orders

were issued by the school district.
16.

No

surplus

materials

retained by the Petitioner.

from

the

project

were

All materials purchased by the

owner and installed by the Petitioner became fixtures or a part
of the junior high school building.
17.
Industries,

One warranty was provided to the owner by PVI
Inc., for

work

relation to a water heater.

performed

by

the

Petitioner

in

The Petitioner installed the water

heater as a part of the project, and the warranty covered the
installation and performance of the water heater.
recognized

the

owner

as

the

appropriate

The warranty

claimant

defects which may occur with the water heater.

for

any

There were no

other warranties on materials installed in the project by the
Petitioner.
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18.

Dr.

construction

Harold

supervisor

Jacklin
and

was

the

school

representative

for

district's

the project.

Dr. Jacklin is and has been an employee of the Alpine
School District

since 1973, and has

other construction

supervised

and managed

related projects as the school district's

construction supervisor.
19.
bricklayer,
common

Dr.
and

methods

Jacklin

completed

is generally
of

an

familiar

construction

and

apprenticeship
with

all

of

the

as

phases

a

and

interfacing

relationship between architect, contractor, subcontractor

and

the school district.
20.
used

in

Dr. Jacklin is familiar with materials that are

construction

and

with

materials

installed

on

the

in

the

Project.
21.

Dr.

Jacklin

visited

the

project

site

company of the project architect at least weekly during the
construction.
issuance
behalf

of
of

He was ultimately responsible to authorize the
purchase

the

school

orders

for

construction

district.

Mr.

Sherm

materials
Wankier,

on
the

purchasing agent and an employee of the school district, was
directly responsible to fill out purchase orders on behalf of
the school district and to send them to suppliers of materials
for the project.
22.
vandalism,

or

After delivery, the risk of loss, damage, theft,
destruction

of

or

to

any such materials and

equipment so purchased would lie with the contractor unless the
damage resulted from the owner's negligence.
-7-

23.

The materials on the project were covered by the

owner's insurer, Educators Insurance Company, and State Risk
Management.

The owner provided insurance coverage for owner

purchased materials after purchase and through construction of
the building.
24.
materials

If

the

through

owner

the

decided

above

to

described

directly

purchase

procedure,

invoices

received upon delivery of materials to the project site were
sent to the owner for direct payment to the vendor.
25.

The change orders which were executed

did

not

relieve the Petitioner of its duty to furnish materials, so the
contract remained a furnish and install contract.
26.

The

owner

did not actively participate

in the

receipt or inspection of the materials, either by or through
Mr. Jacklin or any other representative.
27.
responsible

The
for

Petitioner,
all

claims,

and

not

shortages

the
and

defects

materials, including those materials purported
purchased by the owner.

Petitioner

also

owner,
in

to have

was
the
been

warranted that all

materials, including those purported to have been purchased by
the owner, were and would be free of defects for a period of at
least one year after acceptance of the project by the owner.
28.

Even after the change orders had been made, the

contract still required the Petitioner to be responsible for
"furnishing of all materials and labor required for the job as
described, together with all minor items implied or required to
finish

the

entire

work

.

.
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The

contract

also

held
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Petitioner responsible for the final result, and provided that
"This contractor shall furnish and install all fixtures shown
or specified hereinafter and make all parts complete and leave
the entire system in perfect working order . . . .

Any damaged

or

contractors

cracked

fixtures

shall

be

replaced

at

the

expense."
29.

The risks of ownership of the materials was never

on the owner, but shifted directly from the vendor

to

the

Petitioner.
30.
of risk.

The Petitioner, not the owner, bore the burdens

The contract provided, "The contractor shall, in all

cases, hold the owner harmless for any losses, claims, defects,
discrepancy, delays in delivery or other problems relating to
such materials . . . .

all risk of•loss or damage to materials

resulting from theft, vandalism or any other cause whatsoever,
shall be assumed by the contractor. . .."
31.

The owner

reserved the right to go on the job

site "to protect the Board from defects and deficiencies in the
work" or even to stop or reject the work, but none of those
actions by the owner acted to relieve the Petitioner from full
responsibility

for not only the labor

and installation, but

also the materials.
32.

When the materials were ordered, the involvement

of the owner was minimal.

When the materials were received and

paid for, the Petitioner was required to "acknowledge receipt
and

approval

of

any

such

materials

or

equipment

directly

purchased by the Board by signing the invoice for any such
material or equipment."

Also, Brown Plumbing
-9-

& Heating was
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responsible

to

inspect

and

notify

the

conformance and quality of materials.

owner

of

receipt,

Thus, payment for the

materials was made only after authorization from Petitioner.
33.

The

Petitioner

bore

the

responsibility

and

expense of problems with the materials purchased, such as when
a boiler had a defective part and the Petitioner, not

the

owner, called the supplier and had the boiler repaired.
34.

The Petitioner, not the owner, had the burdens

and benefits of ownership, and possessed control and ownership
of the materials and property.
35.

Petitioner

did

not

present

any

evidence

that

there had been any detrimental reliance upon Rule R865-19-42S.
CONCLUSIONS OF LAW
1.
its

political

taxes.

Sales made to the state, its institutions, and
subdivisions

are

exempt

from

sales

and

use

(Utah Code Ann. §59-12-104(2).)
2.

institutions

Sales

made

to

or

by

religious

in the conduct

of

their

regular

or

charitable

religious

or

charitable functions and activities are exempt from sales and
use taxes. (Utah Code Ann.
3.

Sales

of

§59-12-104(8).)

tangible

personal

property

to

real

property contractors and repairmen of real property are subject
to sales and use taxes. (Rule R865-19-58S).
4.

The person who converts personal property into

real property is the consumer of the personal property since he
or she is the last person to own it as personal property. (Rule
R865-19-58S).

Utah

Concrete

Products

-10-

Corp.

v.

State

Tax
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Commission,

802

P.2d

408

(Utah

1942);

Olson

Construction

Company v. State Tax Commission, 12 Utah 2d 42, 361 P.2d 1112
(Utah

1961);

and

Tummurru

Trades, Inc. v. Utah

State Tax

Commission, 802 P.2d 715 (Utah 1990).
5.

The contractor

or repairman is the consumer of

tangible personal property used to improve, alter or repair
real property. (Rule R865-19-58S).
6.

Sales of materials and supplies to contractors

and subcontractors are taxable transactions as sales to final
consumers, even if the contract is performed for a religious
institution,

charitable

organization,

or

governmental

instrumentality. (Rule R865-19-58S).
7.
charitable

Sales

of

materials

organizations,

and

to

religious

governmental

institutions,

instrumentalities

are exempt only if sold as tangible personal property and the
direct or indirect seller does not install the material as an
improvement to realty or use it to repair real property. (Rule
R865-19-58S).
8.

The contractor must accrue and report tax on all

merchandise bought tax-free and used in performing contracts to
improve or repair real property. (Rule R865-19-58S).
9.

Rule R865-19-58S

is the primary rule governing

the sale of materials and supplies sold to owners, contractors
and

repairmen

requirements

of

real

property,

and

it

sets

forth

the

for the taxation of the sale or acquisition of

tangible personal property which is to be used to improve,
alter or repair real property.
part:
-ll-

That rule provides in relevant
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A. Sale of tangible personal property
to
real
property
contractors
and
repairmen of real property is generally
subject to tax.
1. The person who converts the personal
property into real property is the
consumer of the personal property since
he is the last one to own it as personal
property.
2. The contractor or repairman is the
consumer of tangible personal property
used to improve, alter or repair real
property; regardless of the type of
contract entered into—whether it is a
lump sum, time and material, or a
cost-plus contract.
3.
The sale of real property is not
subject to the tax nor is the labor
performed
on
real
property.
For
example, the sale of a completed home or
building is not subject to the tax, but
sales of materials and supplies to
contractors
and
subcontractors
are
taxable transactions as sales to final
consumers.
This is true whether the
contract is performed for an individual,
a
religious
institution,
or
a
governmental instrumentality.
4. Sales of materials to religious or
charitable institutions and government
agencies are exempt only if sold as
tangible
personal
property
and the
seller does not install the material as
an improvement to realty or use it to
repair real property.
10.
or

other

Sales of materials from a vendor to a contractor

person

improvement,
governmental
organization

or

entity

alteration
entity,
is

not

or

for

use

repair

of

religious
exempt

from

in

the

real

institution
sales

and

construction,

property
or
use

for

a

charitable
tax.

The

incidents of the tax have been imposed on the contractor and
not on the exempt entity.

To be exempt, the sale must be from
-12-
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the

vendor

directly

to

the

governmental

entity,

institution or charitable organization for

religious

the use

of, and

consumption by, the exempt entity.
11.

The fact that the burden of the tax may be passed

by the contractor on to the exempt entity in the form of higher
prices and is thus paid indirectly by the exempt entity does
not

result

R865-19-58S),

in

tax

Utah

exemption
Concrete

for

the

Products

Commission, 101 Utah 513, 125 P.2d

transaction.

Corp.

v.

State

(Rule
Tax

408 (1942), and Ford J.

Tvaits Co. v. Utah State Tax Commission, 106 Utah 343, 148 P.2d
343 (1944), Olsen Construction Company v. State Tax Commission,
12 U.2d 42, 361 P.2d 1112 (1961).
12.

Parties seeking exemptions from the imposition of

that tax bear the burden of proving that they qualify and are
legally entitled to the exemption.

Parson Asphalt Products v.

Utah State Tax Commission, 617 P.2d 397 (1980).
13.

In order for the sale to the exempt entity to be

exempt from sales and use tax it must be a bona fide sale to
the exempt entity acting either in the capacity as the final
consumer of tangible personal property

or

the

entity

converts the tangible personal property to real property.

which
The

sale is such a bona fide sale to an exempt entity only if
either:
a.

The sale of materials or supplies is to the

exempt entity and the exempt entity has its own
employees attach the materials and/or supplies to
the realty, or
-13-

b.

The sale of materials and supplies is to the

exempt entity, and the exempt entity separately
hires a contractor to attach the materials and/or
supplies to the realty on a labor only or install
only contract, or
c.

The sale of materials and supplies is to an

exempt entity which acts as the prime contractor
by converting the tangible personal property to
real property.
14.

The sale of tangible personal property

is not

exempt from sales and use tax if the exempt entity is simply
acting as the purchasing agent for the general contractor.
is

not

merely

whether

the

exempt

entity

engages

in

It
the

mechanics of a purchase, but rather the legal status of the
exempt entity at the time the purchase is made, i.e., is it
purchasing the property as the final consumer of the tangible
personal property.
itself

If the exempt entity makes the purchase for

and its own use, consumption, or conversion to real

property, the purchase is exempt from sales and use tax.

On

the other hand, if the exempt entity makes the purchase for
another

person

or

entity,

or

for

use,

consumption,

or

conversion to real property by another person or entity, the
purchase

is not exempt from sales and use tax because the

exempt entity has only acted in the capacity of a purchasing
agent for the final consumer which is the contractor.
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15.

If the exempt entity enters into a furnish and

install contract with a general or subcontractor which requires
the

general

or

subcontractor

to

furnish

and

install

the

materials and supplies, then the exempt entity is not acting as
the prime contractor as to the materials and supplies required
by contract to be provided by the general or subcontractor.
16.

When the general or subcontractor is required by

contract to provide materials and supplies and install them on
real property, then the contractor

is the consumer

of that

tangible personal property and is liable for the sales and use
tax, even if an exempt entity goes through the mechanics of a
purchase by issuing a purchase order and a check for payment.
The contract is the controlling document, and determines who is
the final consumer of tangible personal property, and thus the
contract determines upon which party the incidence of taxation
falls.

Actions taken in noncompliance with the contract may be

accepted without objection by the contractor

and the exempt

entity, but unless the

or

contract

is modified

changed

by

change order to show the consent of the contractor and the
exempt entity to the modifications, the actions that are not in
compliance

with

the

incidents of taxation.

contract

do

not

shift

or

change

the

The written terms of the agreement will

govern the taxability of the transaction and not the actions of
the parties.

This is especially so because written documents

can be audited by State Tax Commission auditors, but actions,
based

on

only

after

the

fact

statements,

representations are impossible to audit.
-15-

allegations

or

17.

For the exempt organization to be acting as the

prime contractor, the exempt organization, by and through its
own employees or agents must:
a.

Exercise

direct

supervision

over

the

construction project.
b.

Issue purchase orders to the vendors for all

materials and supplies for which sales tax is not
paid.
c.

Make direct payment to the vendors for all

materials and supplies for which sales tax is not
paid.
d.

Have provisions in any furnish and install

contracts to permit changes through change orders
to make that portion of the contract a labor only
or install only contract, and those contractual
provisions must be fully implemented and followed
during the construction process.
18.

For the exempt organizations to act as the prime

contractor exercising direct supervision over the construction
project it is not necessary to act as the general contractor
over the entire project.
exercise

sufficient

Instead, the exempt organization must

direct

supervision

over

the

purchased

materials that there is a change in the legal status of which
entity

is responsible

for

those materials.

Therefore,

the

exempt organization may be the prime contractor by exercising
sufficient direct supervision over the purchased materials to
be the prime contractor for a portion of the total contract.
The prime

contractor

or direct
-16-

supervision

requirement

may

Appeal No. 87-04;
apply to relationships within the full general contract.
19.
sufficient

To

be

direct

the

prime

contractor

supervision, the exempt

and

exercise

organization

must

assume the "burdens of risk" or the "incidents of risk."

This

requires evidence that the exempt organization has done more
than

just

act

contractor.

as

a

"purchasing

agent"

for

the

general

If a general contractor issues a purchase order on

forms of the exempt entity and then later issues authorization
for payment by check to the exempt entity, there has just been
the creation of a "paper trail" and the direct supervision test
has not been met.
20.
contractor

If

the

exempt

into

a furnish

enter

general

contractor

install

those materials.

organization
and

is contractually
When

and

install

a

general

contract,

the

required to provide and

the contractor

provides

and

installs those materials the contractor is the final consumer
of those materials and is required to pay sales or use tax on
those

materials

(Rule

R865-19-58S).

For

the

exempt

organization to purchase those materials and avoid sales or use
tax, the furnish and install contract must contain a provision
permitting change orders so the exempt organization may make
such purchases, and the parties must then actually execute such
change

orders

in

advance

of

the

purchases.

The

exempt

organization, by its own employees or agents, must then issue
purchase orders and vouchers or checks for payment, and must
exercise direct supervision over the purchased materials.
evidence

regarding

whether

or
-17-

not

the

exempt

As

organization

exercised direct supervision over the purchased materials, all
of the relevant factors should be reviewed, including:
a.

Who assumed the burdens or incidents of risk?

b.

Who carried the risk of loss in the event of
damage or destruction of the materials?

c.

Who,

if

anyone,

carried

and

insurance on the materials

paid

after

for

delivery

and prior to installation or attachment to
the real property?
d.

Who

physically

inspected

and

counted

the

materials upon receipt?
e.

If there was a shortage in materials upon
receipt,

who

was

required

to

pay

for

additional materials?
f.

If there was an overage

in materials upon

receipt, who retained the surplus materials?
g.

If the materials did not meet specifications
or quality standards, who had the right and
authority to reject those materials?

h.

If materials were rejected

for failure to

meet

specifications,

and

quality

standards

it had resulted

or

in a shutdown of the

job, who would have been responsible for the
shutdown expenses?
i.

Who

was

responsible

for

warranties on the materials?
-18-

enforcing

any

Appeal MO. 87-04,

j.

To whom

did recourse go

if the materials

were faulty or defective?
k.

If materials failed after installation, who
was responsible

for

any

resulting

damages

including personal injuries?
1.

To whom did the title pass for the purchased
materials?

m.

Were

the

bills

submitted

by

the

vendor

directly to the exempt organization?
n.

Did

the vendors

look

only

to the

exempt

organization for payment of the bill?
o.

Did

the

general

contractor

subcontractor

have

to

before

were

paid

they

approve
by

or

the

the
the

bills
exempt

organization?
p.

To whom were the materials delivered, i.e.,
to the contractor, the exempt organization
or

one

of

its

employees

or

agents,

or

directly to the job site?
21.
contractor

Under

a

furnish

and

install

contract,

the

is reqiiired to furnish the materials and install

those materials onto real property.

Thus, the contractor is

required to convert that tangible personal property into real
property and the tax is imposed on that consumption of the
tangible personal property by the contractor.

Therefore, to

avoid sales and use tax on materials used for a furnish and
install contract, the contract must be modified through the
execution

and

implementation

of

-19-

change

orders.

When

those

t\yy*za±

i\u, o / — u<±*

change orders have been executed and implemented, the modified
contract must make it clear that the materials in question have
been

separately

purchased

and

provided

by

the

exempt

organization and that the contractor's only duty with respect
to those materials is to provide the labor to install those
materials.
22.

For the purchases of materials and supplies to be

exempt from sales and use tax, the exempt entity must make the
purchase and, title to the purchased items must pass to the
exempt

entity

property.

prior

to

the

time

it

is

attached

to

real

The exempt entity must deal with the purchased items

as its own property and treat those items the same as it would
treat items it purchases for its own use and consumption.
DECISION AND ORDER
Sales and Use Tax is imposed not only upon the sale of
tangible personal property, but also upon "tangible personal
property

stored, used

59-12-103[1]).

or

consumed

in this

state."

(U.C.A.

In the construction business, when a person

uses lumber, bricks, cement, steel, nails, and other materials
to construct a building or other improvements to real estate,
that person has used those materials and has converted the
materials
personal

into

real

property

property.

into

That

real property

conversion

of

is deemed

to

tangible
be

the

consumption or use of the tangible personal property, which is
the taxable event.
The

Utah

Supreme

Court

has

consistently

sales and use tax is imposed upon the party
-20-

that

held

that

converts

tangible personal property into real property.

Utah Concrete

Products

supra,

Corp.

v.

State

Tax

Commission,

Olson

Construction Co. v. State Tax Commission, supra, and Tummurru
Trades, Inc. v. Utah State Tax Commission, supra.

The party

that makes that conversion from tangible personal property to
real property has used or consumed that property, is the real
property contractor, and is taxed on that property.

If that

conversion to real property is performed by anyone except an
exempt

entity,

the

use

and

consumption

of

materials is subject to sales and use tax.

the

converted

If the conversion

to real property is performed by an exempt entity acting as the
real

property

contractor,

the

use

and

consumption

of

the

converted materials is not subject to sales and use tax.
Therefore,
determine whether
property

the

primary

issue

the Petitioner

contractor.

If

a

in

this

case

is

to

or the owner was the real

preponderance

indicates that Petitioner was the party

of

that

the

evidence

converted

the

tangible personal property into real property, then Petitioner
was the real property contractor

and

assessed by the Auditing Division.

is liable for the tax

However, if a preponderance

of the evidence indicates that the owner was the party that
converted

the

tangible personal property

into real property

then the owner was the real property contractor and was exempt
from the sales and use tax.
To

determine

which

party

was

the

real

property

contractor, it is necessary to review and analyze the full
scope

of

the

contract

and
-21-

the

legal

rights,

duties,

t\jjyxza±
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obligations, and relationships of the parties with respect to
the

materials

converted

into

real

property.

The

primary

evidence available to the Commission to make that determination
is the contract and agreement, together with all duly executed
change orders and other written documents.

Oral testimony is

beneficial

and

in

interpreting

the

documents

gaining

some

insight into the conduct of the parties and, to some extent,
their

understanding

However,

where

any

of

the

requirements

inconsistencies

may

of

the

exist

contract.

between

the

written contract, including executed change orders, and either
the conduct

or

oral

testimony

of

any

person,

the

written

contract must be presumed to govern or prevail.
In this proceeding, a preponderance of the evidence
shows that the legal rights, duties and obligations of the
owner did not rise to the level of the real property contractor
because

the

owner

did

not

assume

the

burdens,

risks,

responsibilities and incidents of ownership of the materials
being converted to real property.

Except for the paper work

involved in the purchase order and the check for payment, the
owner had only minimal involvement in the project, during the
construction

process.

The

general

contractor

and

the

subcontractors had nearly total control of and responsibility
for

the

Petitioner

materials
provided

during

the

lists,

construction

specifications

process.
and

costs

The
of

materials to be purchased, and then received, inspected and
approved the materials, signed the invoices, carried bonds and
insurance on the materials, negotiated
purchases

of

materials, and was
-22-

fully

and

administered

responsible

for

the
the
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materials and any problems with the materials.

The Petitioner

was also required to hold the owner harmless from any problems
with the materials.

The Petitioner, and not the owner, assumed

nearly all of the burdens, risks and incidents of ownership of
those materials.
The owner did have a construction supervisor who made
weekly visits to the project, but there is no evidence that he
had any authority to be involved
project.

in the management

of that

It appears that his role was primarily to observe the

construction progress and report back to his employer.
is

no

evidence

that

the

construction

supervisor

There

had

any

responsibility to review or even look at the materials which
the

Petitioner

alleges

had

been

purchased

by

district, and there is no evidence that he was
involved

with

the

materials

that

were

the

school

in any way

converted

to

real

property.
The owner did carry insurance on those materials, but
the contractor was also required to carry insurance on those
materials.

The

contractor

and

subcontractors

(including

Petitioner) had all other burdens, risks, responsibilities, and
incidents of ownership on those materials.

The Petitioner was

contractually required to provide the materials for its portion
of the project.

Petitioner installed those materials onto the

project, and acted as the owner of those materials by assuming
the risks, burdens, responsibilities and incidents of ownership
during
evidence

the

construction

process.

indicates that Petitioner

A

preponderance

the

converted those materials

from tangible personal property into real property.
-23-

of

Therefore,

Petitioner was the real property contractor for those materials
and pursuant to Rule R865-19-58S was liable for the use tax on
those materials.
Based upon the foregoing, it is the order of the Utah
State Tax Commission that the Petition for Redetermination is
hereby denied, and the audit assessment made by the Auditing
Division is affirmed.
DATED this

/ ^

It is so ordered.
day of J ^ ^ ^ X

ia^.

BY ORDER OF THE UTAH STATE TAX COMMISSION.

sO&kOM
'Joe B. Pacheco
Commissioner

'

S. Blaine Willes
Commissioner

NOTICE: You have twenty (20) days after the date of the final
order to file a request for reconsideration or thirty (30) days
after the date of final order to file in Supreme Court a
petition for judicial review. Utah Code Ann. §§63-46b-13(1) ,
63-46b-14(2)(a) .
"~~ ^>v
GBD/wj/2719w
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MAILING CERTIFICATE
I hereby certify that I mailed a copy of the foregoing
Decision to the following:
Brown Plumbing & Heating Co.
c/o Blake T. Ostler
KIRTON, McCONKIE & POELMAN
1800 Eagle Gate Plaza
Salt Lake City, Utah 84111
James H. Rogers
Director, Auditing Div.
Heber M. Wells Bldg.
Salt Lake City, UT
84134
Craig Sandberg
Assistant Director, Auditing
Heber M. Wells Building
Salt Lake City, UT
84134
Brian Tarbet
Assistant Attorney General
36 South State Street, 11th Floor
Salt Lake City, UT
84111
Clark Snelson
Assistant Attorney General
36 South State Street, 11th Floor
Salt Lake City, Utah 84111
DATED this

Jfi

day of

^^it€^/C

Secretary^/
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APPENDIX "C"

18-

SPECIALTY SIGNS:

Include an allowance of $3,500,00 for specialty signs and building plaque
of design, material, content and location as directed by the Architect.
Additions to or credits to the project for variations from the allowance
shall be approved by the Architect.
19.

PRE-CONSTRUCTION CONFERENCE:

A Pre-construction Conference shall be held at a time and place to be
designated by the Architect.
Attendance by the following shall be mandatory:
Architect
General Contractor
Masonry Subcontractor
Roofing Subcontractor
Electrical Contractor
Mechanical Contractor
20.

DIRECT PURCHASES BY SCHOOL DISTRICT:

The Owner, at its sole option and discretion, may purchase certain major
items and quantities of materials from the specifications for utilization
in the project by writing Purchase Orders directly to suppliers of said
major items in the Contract.
The General Contractor and its
subcontractors, when requested to do so by the Owner, shall make a list of
materials and their cost which materials can be purchased directly in said
manner. When approved by the Owner, the Owner may then provide
purchase requisitions upon which the Contractor will specifically state its
needs and schedules for delivery dates. Such Purchase Orders may then
be written by the Owner from such requisitions. The Purchase Order
amount plus the sales tax amount will be deducted from the total
Contract amount. Invoices received upon receipt of delivery of material
to the project site will be sent to the Owner for direct payment.
The Contractor shall in ail such cases hold the Owner harmless for any
losses, claims, defects, discrepancy, delays in delivery or other problems
relating to such materials except where any such failure is attributable to
the negligent acts of omissions by the Owner.

SUPPLEMENTARY CONDITIONS

J-6

All risk of loss or damage to materials resulting from theft, vandalism or
any other cause whatsoever, shall be assumed by the Contractor from and
after the delivery of any such materials to the project site.
21.

(DELETED)

22.

SPECIAL ACCOUNTING:
Within 30 days of contract award, submit to the Owner a lump-sum
break-out of cost for the construction of Building Area "I" in it's
entirety. This break-out is for the Owner's accounting purposes only
and will have no bearing on the contract.

23.

SEPARATE CONTRACTS:
It is the intent of the Owner to award subsequent separate contracts
for the following categories of work:
Landscaping and Irrigation System.
Casework.
Floor Carpet.
Chalk and Tackboards.
Kitchen Equipment.
Intercom and Telephone Systems (Rough-in is in this contract).
Contractor is required to coordinate his work and the work of the
above separate contracts to afford proper and timely completion of
the work.

SUPPLEMENTARY CONDITIONS
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